AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

Federal Labor Relations Authority

(1) If no interested person files an applica-
tion for review of the Regional Director’s De-
cision and Order with the Authority within
sixty (60) days after the Regional Director’s
Decision and Order; or

(2) If the Authority does not undertake to
grant review of the Regional Director’s Deci-
sion and Order within sixty (60) days after
the filing of a timely application for review;

If no interested person files an application
for review of the Regional Director’s Deci-
sion and Order with the Authority within
(60) days after the Regional Director’s Deci-
sion and Order, or if the Authority does not
undertake to grant review of the action of
the regional Director’s Decision and Order
within sixty (60) days after the filing of a
timely application for review, the Regional
Director’s Decision and Order will become
final and binding, and the Regional Director
will certify to the parties the results of any
election held or issue any clarification of
unit, amendment of recognition or certifi-
cation, determination of eligibility for dues
allotment, or certification on consolidation
of units as required.

The Authority will undertake to grant re-
view of a Decision and Order of a Regional
Director upon the timely filing of an applica-
tion for review only where compelling rea-
sons exist therefor as set forth in the rules
and regulations.

The Authority’s granting of review upon
the timely filing of an application for review
of a Regional Director’s Decision and Order
will not operate as a stay of such action or-
dered by the Regional Director, unless spe-
cifically ordered by the Authority. If the Au-
thority grants review, the Authority may af-
firm, modify or reverse action reviewed.

II. Liaison with other governmental agencies.
The General Counsel is authorized and has
responsibility, on behalf of the Authority, to
maintain appropriate and adequate liaison
and arrangements with the Office of the As-
sistant Secretary of Labor for Labor-Man-
agement Relations with reference to the fi-
nancial and other reports required to be filed
with the Assistant Secretary pursuant to
section 7120(c) of the Statute and the avail-
ability to the Authority and the General
Counsel of the contents thereof. The General
Counsel is authorized and has responsibility,
on behalf of the Authority, to maintain ap-
propriate and adequate liaison with the Fed-
eral Mediation and Conciliation Service with
respect to functions which may be performed
by the Federal Mediation and Conciliation
Service.

III. Personnel. Under 5 U.S.C. 7105(d), the
Authority is authorized to appoint Regional
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Directors. In order better to ensure the effec-
tive exercise of the duties and responsibil-
ities of the General Counsel described above,
the General Counsel is delegated authority
to recommend the appointment, transfer, de-
motion or discharge of any Regional Direc-
tor. However, such actions may be taken
only with the approval of the Authority. In
the event of a vacant Regional Director posi-
tion, the General Counsel may, without the
approval of the Authority, detail personnel
as acting Regional Director for a total period
of up to 120 days commencing on the day the
position becomes vacant. If the position re-
mains vacant for more than 120 days, a detail
must be approved by the Authority. Other
details of personnel to act as Regional Direc-
tor during periods when there is an incum-
bent in the position shall be accomplished by
the General Counsel without the approval of
the Authority. The General Counsel shall
have authority to direct and supervise the
Regional Directors. Under 5 U.S.C. 7104(£)(3),
the General Counsel shall have direct au-
thority over, and responsibility for all em-
ployees in the Office of the General Counsel
and all personnel of the General Counsel in
the field offices of the Authority. This in-
cludes full and final authority subject to ap-
plicable laws and rules, regulations and pro-
cedures of the Office of Personnel Manage-
ment and the Authority over the selection,
retention, transfer, promotion, demotion,
discipline, discharge and in all other respects
of such personnel except the detail in the
event of a vacancy for a period in excess of
120 days, appointment, transfer, demotion or
discharge of any Regional Director. Further,
the establishment, transfer, or elimination
of any Regional Office or non-Regional Office
duty location may be accomplished only
with the approval of the Authority. The Au-
thority will provide such administrative sup-
port functions, including personnel manage-
ment, financial management and procure-
ment functions, through the Office of Admin-
istration of the Authority as are required by
the General Counsel to carry out the General
Counsel’s statutory and prescribed functions.

IV. To the extent that the above-described
duties, powers and authority rest by statute
with the Authority, the foregoing statement
constitutes a prescription and assignment of
such duties, powers and authority, whether
or not so specified.

[45 FR 3523, Jan. 17, 1980, as amended at 48
FR 28814, June 23, 1983; 61 FR 16043, Apr. 11,
1996]
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SUBCHAPTER A—ORGANIZATION AND PROCEDURES

PART 2600—ORGANIZATION AND
FUNCTIONS OF THE OFFICE OF
GOVERNMENT ETHICS

Sec.

2600.101 Mission and history.

2600.102 Contact information.

2600.103 Office of Government Ethics organi-
zation and functions.

AUTHORITY: 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978); E.O. 12674, 54 FR 15159,

3 CFR, 1989 Comp., p. 215, as modified by E.O.
12731, 55 FR 42547, 3 CFR, 1990 Comp., p. 306.

SOURCE: 68 FR 41682, July 15, 2003, unless
otherwise noted.

§2600.101 Mission and history.

(a) The U.S. Office of Government
Ethics (OGE) was established by the
Ethics in Government Act of 1978, Pub-
lic Law 95-5621, 92 Stat. 1824 (1978). OGE
exercises leadership in the executive
branch of the Federal Government to
prevent conflicts of interest on the
part of executive branch employees and
resolve those conflicts of interest that
do occur. In partnership with executive
branch departments and agencies, OGE
fosters high ethical standards for exec-
utive branch employees which, in turn,
strengthens the public’s confidence
that the Government’s business is con-
ducted with impartiality and integrity.

(b) Originally an entity within the
Office of Personnel Management, OGE
became a separate executive branch
agency on October 1, 1989, pursuant to
section 3 of the Office of Government
Ethics Reauthorization Act of 1988,
Public Law 100-598, 102 Stat. 3031 (1988).
OGE is the supervising ethics office for
all executive branch officers and em-
ployees pursuant to the Ethics Reform
Act of 1989, Public Law 101-194, 103
Stat. 1716 (1989), as amended by Public
Law 101-280, 104 Stat. 149 (1990). Addi-
tionally, OGE has various responsibil-
ities under Executive Order 12674 of
April 12, 1989, ‘“‘Principles of Ethical
Conduct for Government Officers and

Employees” (3 CFR, 1989 Comp., pp.
215-218), as modified by Executive
Order 12731 of October 17, 1990 (3 CFR,
1990 Comp., pp. 306-311).

[68 FR 41682, July 15, 2003, as amended at 80
FR 57072, Sept. 22, 2015]

§2600.102 Contact information.

(a) Address. OGE is located at 1201
New York Avenue NW., Suite 500,
Washington, DC 20005-3917. OGE does
not have any regional offices. OGE’s
general email address is
contactoge@oge.gov.

(b) Web site. Information about OGE
and its role in the executive branch
ethics program as well as copies of pub-
lications that have been developed for
training, educational and reference
purposes are available electronically
on OGE’s Web site (www.oge.gov). OGE
has posted on its Web site various Ex-
ecutive Orders, statutes, and regula-
tions that together form the basis for
the executive branch ethics program.
The site also contains ethics advisory
opinions and letters published by OGE,
as well as other pertinent information.

(c) Telephone numbers. OGE’s main
telephone number is 202-482-9300. Per-
sons who are deaf or speech impaired
may contact OGE at the following TDD
(Telecommunications Device for the
Deaf and Speech Impaired) number:
202-482-9293. The main OGE FAX num-
ber is 202-482-9237.

[68 FR 41682, July 15, 2003, as amended at 80
FR 57072, Sept. 22, 2015]

§2600.103 Office of Government Ethics
organization and functions.

OGE’s Director is appointed by the
President and confirmed by the Senate
for a five-year term. Additional infor-
mation regarding OGE’s organization
and functions is available on its Web
site at www.oge.gov.

[80 FR 57072, Sept. 22, 2015]
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PART 2601—IMPLEMENTATION OF
OFFICE OF GOVERNMENT ETHICS
STATUTORY GIFT ACCEPTANCE
AUTHORITY

Subpart A—General Provisions

Sec.

2601.101
2601.102
2601.103
2601.104
2601.105

Authority.

Purpose.

Policy.

Relationship to other authorities.
Definitions.

Subpart B—Guidelines for Solicitation and
Acceptance of Gifts

2601.201
2601.202
2601.203
2601.204

Delegation.

Procedure.

Conflict of interest analysis.
Conditions for acceptance.

Subpart C—Accounting Requirements

2601.301 Accounting of gifts.

AUTHORITY: 5 U.S.C. App. (Ethics in Gov-
ernment Act of 1978).

SOURCE: 68 FR 60594, Oct. 22, 2003, unless
otherwise noted.

Subpart A—General Provisions

§2601.101 Authority.

Section 2 of the Office of Government
Ethics Authorization Act of 1996,
amending the Ethics in Government
Act of 1978, as codified at 5 U.S.C. app.
403(b), authorizes the Office of Govern-
ment Ethics (OGE) to accept and uti-
lize gifts for the purpose of aiding or
facilitating the work of OGE.

§2601.102 Purpose.

The purpose of this part is to estab-
lish guidelines governing the imple-
mentation of OGE’s gift authority by
defining its scope and application, by
prescribing the policies, standards and
procedures that govern the solicita-
tion, acceptance and use of gifts, and
by setting forth accounting require-
ments related to the use of this author-
ity.

§2601.103 Policy.

(a) Scope. OGE may use its statutory
authority to solicit, accept and utilize
gifts to the agency that aid or facili-
tate the agency’s work. The authority
to solicit, accept and utilize gifts in-

5 CFR Ch. XVI (1-1-16 Edition)

cludes the authority to receive, admin-
ister, spend, invest and dispose of gifts.
Gifts to the agency from individuals or
organizations can be a useful adjunct
to appropriated funds and may enhance
the agency’s ability to fulfill its mis-
sion, as well as further mutually bene-
ficial public/private partnerships, or
other useful arrangements or relation-
ships. Such uses of this authority are
appropriate provided that solicitation
or acceptance of a gift does not com-
promise the integrity of OGE, its pro-
grams or employees.

(b) Use of gifts. Gifts to OGE may be
used to carry out any activity that fur-
thers the mission, programs, respon-
sibilities, functions or activities of the
agency. Gifts may be used to carry out
program functions whether or not ap-
propriated funds are available for that
purpose, provided that such expendi-
tures are not barred by law or regula-
tion. Gifts may also be used for official
travel by employees to events or ac-
tivities required to carry out the agen-
cy’s statutory or regulatory functions.
Gifts to the agency may also be used
for the travel expenses of spouses ac-
companying employees on official trav-
el, if such travel could be paid for by
appropriated funds.

(c) Sources. Generally, gifts may be
solicited or accepted from any source,
including a prohibited source, provided
that the standards of this part are met.
Gifts generally should be made directly
to the agency and not through inter-
mediaries. However, where a gift is of-
fered by an intermediary, both the
intermediary and the ultimate source
of the gift should be analyzed to deter-
mine whether acceptance would be ap-
propriate.

(d) Endorsement. Acceptance of a gift
pursuant to this part will not in any
way be deemed to be an endorsement of
the donor, or the donor’s products,
services, activities, or policies. Letters
to a donor expressing appreciation of a
gift are permitted.

(e) Type of gift. The agency may so-
licit or accept any gift that is within
its statutory authority. However, as a
matter of policy, OGE will not solicit
or accept gifts of currency pursuant to
this part. Donors who offer currency
should be advised that the gift may be
made by check or money order payable
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to the U.S. Office of Government Eth-
ics.

[68 FR 60594, Oct. 22, 2003, as amended at 80
FR 57072, Sept. 22, 2015]

§2601.104 Relationship to other au-
thorities.

(a) This part does not apply to gifts
to the agency of:

(1) Travel and travel-related expenses
made pursuant to the authority set
forth in 31 U.S.C. 1353; or

(2) Volunteer services made pursuant
to the authority set forth in 5 U.S.C.
3111.

(b) This part does not apply to gifts
to an individual agency employee, in-
cluding:

(1) Gifts of contributions, awards or
other expenses for training made pur-
suant to the authority set forth in the
Government Employees Training Act, 5
U.S.C. 4111;

(2) Gifts made by a foreign govern-
ment or organization, or representative
thereof, pursuant to the authority set
forth in 5 U.S.C. 7342;

(3) Gifts made by a political organiza-
tion that may be accepted by an agen-
cy employee who, in accordance with
the terms of the Hatch Act Reform
Amendments of 1993, at 5 U.S.C. 7323,
may take an active part in political
management or in political campaigns;
or

(4) Gifts made directly or indirectly
that an employee may accept in a per-
sonal capacity pursuant to the author-
ity set forth in 5 CFR part 2635, subpart
B or subpart C.

§2601.105 Definitions.

As used in this part:

Agency means the U.S. Office of Gov-
ernment Ethics (OGE).

Authorized agency official means the
Director of OGE or the Director’s
delegee.

Director means the Director of OGE.

Employee means an employee of OGE.

Gift means any gift, donation, be-
quest or devise of money, use of facili-
ties, personal property, or services and
may include travel reimbursements or
payments for attendance at or partici-
pation in meetings or events.

Money means currency, checks,
money orders or other forms of nego-
tiable instruments.

§2601.202

Personal property means all property,
tangible or intangible, not defined as
real property, and includes stocks and
bonds.

Prohibited source means any source
described in 5 CFR 2635.203(d).

Services means all forms of voluntary
and uncompensated personal services.

Use of facilities means use of space,
equipment and all other facilities.

[68 FR 60594, Oct. 22, 2003, as amended at 80
FR 57072, Sept. 22, 2015]

Subpart B—Guidelines for Solicita-
tfion and Acceptance of
Gifts

§2601.201 Delegation.

(a) The authority to solicit, accept,
and utilize gifts in accordance with
this part resides with the Director.

(b) The Director may delegate this
authority.

(c) Authorities delegated in accord-
ance with paragraph (b) of this section
may be redelegated only through a
written delegation authorizing an
agency employee to solicit or accept
specific types of gifts, or a gift for a
specific purpose, function, or event.

§2601.202

(a) The authorized agency official
will have the authority to solicit, ac-
cept, refuse, return, or negotiate the
terms of acceptance of a gift.

(b) An employee, other than an au-
thorized agency official, will imme-
diately forward all offers of gifts cov-
ered by this part regardless of value to
an authorized agency official for con-
sideration and will provide a descrip-
tion of the gift offered. An employee
will also inform an authorized agency
official of all discussions of the possi-
bility of a gift. An employee will not
provide a donor with any commitment,
privilege, concession or other present
or future benefit (other than an appro-
priate acknowledgment) in return for a
gift.

(c) Only an authorized agency official
may solicit, accept or decline a gift
after making the determination re-
quired under the conflict of interest
standard in §2601.203. An authorized

Procedure.
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§2601.203

agency official may find that, while ac-
ceptance of an offered gift is permis-
sible, it is in the interest of the agency
to qualify acceptance by, for example,
limiting the gift in some way. Approval
of acceptance of a gift in-kind after re-
ceipt of the gift may be granted as
deemed appropriate by the authorized
agency official.

(d) Gifts may be acknowledged in
writing in the form of a letter of ac-
ceptance to the donor. The amount of a
monetary gift will be specified. In the
case of nonmonetary gifts, the letter
will not make reference to the value of
the gift. Valuation of nonmonetary
gifts is the responsibility of the donor.
Letters of acceptance will not include
any statement regarding the tax impli-
cations of a gift, which remain the re-
sponsibility of the donor. No statement
of endorsement should appear in a let-
ter of acceptance to the donor.

(e) A gift may be declined by an au-
thorized official orally or in writing. A
donor may be advised of the reason
why the gift has been declined. A gift
may be declined solely as a matter of
agency discretion, even though accept-
ance would not be precluded under the
conflict of interest standard in
§2601.203.

(f) A gift of money or the proceeds of
a gift will be deposited in an appro-
priately documented agency fund. A
check or money order should be made
payable to the ‘“U.S. Office of Govern-
ment Ethics.”

[68 FR 60594, Oct. 22, 2003, as amended at 80
FR 57073, Sept. 22, 2015]

§2601.203 Conflict of interest analysis.

(a) A gift will not be solicited or ac-
cepted if the authorized agency official
determines that such solicitation or
acceptance of the gift would reflect un-
favorably upon the ability of the agen-
cy, or any employee of the agency, to
carry out OGE responsibilities or offi-
cial duties in a fair and objective man-
ner, or would compromise the integrity
or the appearance of the integrity of
its programs or any official involved in
those programs.

(b) In making the determination re-
quired under paragraph (a) of this sec-
tion, an authorized agency official may
be guided by all relevant consider-

5 CFR Ch. XVI (1-1-16 Edition)

ations, including, but not limited to
the following:

(1) The identity of the donor;

(2) The monetary or estimated mar-
ket value or the cost to the donor;

(3) The purpose of the gift as de-
scribed in any written statement or
oral proposal by the donor;

(4) The identity of any other expected
recipients of the gift on the same occa-
sion, if any;

(5) The timing of the gift;

(6) The nature and sensitivity of any
matter pending at the agency affecting
the interests of the donor;

(7) The significance of an individual
employee’s role in any matter affecting
the donor, if benefits of the gift will ac-
crue to the employee;

(8) The nature of the gift offered;

(9) The frequency of other gifts re-
ceived from the same donor; and

(10) The agency activity, purpose or
need that the gift will aid or facilitate.

(c) An authorized agency official may
ask the donor to provide in writing any
additional information needed to assist
in making the determination under
this section. Such information may in-
clude a description of the donor’s busi-
ness or organizational affiliation and
any matters that are pending or are ex-
pected to be pending before the agency.

[68 FR 60594, Oct. 22, 2003, as amended at 80
FR 57073, Sept. 22, 2015]

§2601.204 Conditions for acceptance.

(a) No gift may be accepted that:

(1) Attaches conditions inconsistent
with applicable laws or regulations;

(2) Is conditioned upon or will require
the expenditure of appropriated funds
that are not available to the agency;

(3) Requires the agency to provide
the donor with some privilege, conces-
sion or other present or future benefit
in return for the gift;

(4) Requires the agency to adhere to
particular requirements as to deposit,
investment, or management of funds
donated;

(5) Requires the agency to undertake
or engage in activities that are not re-
lated to the agency’s mission, pro-
grams or statutory authorities; or

(6) Would reflect unfavorably upon
the ability of the agency, or any of its
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employees, to carry out its responsibil-
ities or official duties in a fair and ob-
jective manner, or would compromise
or appear to compromise the integrity
or the appearance of the integrity of
its programs or any official involved in
those programs.

(b) [Reserved]

NOTE TO §2601.204: Nothing in this part will
prohibit the agency from offering or pro-
viding the donor an appropriate acknowledg-
ment of its gift in a publication, speech or
other medium.

[68 FR 60594, Oct. 22, 2003, as amended at 80
FR 57073, Sept. 22, 2015]

Subpart C—Accounting
Requirements

§2601.301 Accounting of gifts.

(a) OGE’s Designated Agency Ethics
Official (DAEO) will ensure that gifts
are properly accounted for by following
appropriate internal controls and ac-
counting procedures.

(b) The DAEO will maintain an in-
ventory of donated personal property
valued at over $500. The inventory will
be updated each time an item is sold,
excessed, destroyed or otherwise dis-
posed of or discarded.

(c) The DAEO will maintain a log of
all gifts valued at over $500 accepted
pursuant to this part. The log will in-
clude, to the extent known:

(1) The name and address of the
donor;

(2) A description of the gift; and

(3) The date the gift is accepted.

[68 FR 60594, Oct. 22, 2003, as amended at 80
FR 57073, Sept. 22, 2015]

PART 2602—EMPLOYEE RESPON-
SIBILITIES AND CONDUCT, AD-
DENDUM [RESERVED]

PART 2604—FREEDOM OF INFOR-
MATION ACT RULES AND SCHED-
ULE OF FEES FOR THE PRODUC-
TION OF PUBLIC FINANCIAL DIS-
CLOSURE REPORTS

Subpart A—General Provisions

Sec.

2604.101 Purpose.
2604.102 Applicability.
2604.103 Definitions.

§2604.101

2604.104 Preservation of records.
2604.1056 Other rights and services.

Subpart B—FOIA Public Reading Room Fa-
cility and Web Site; Index Identifying
Information for the Public

2604.201 Public reading room facility and
Web site.

2604.202 Index identifying information for
the public.

Subpart C—Production and Disclosure of
Records Under FOIA

Requests for records.

Response to requests.

Form and content of responses.
Appeal of denials.

Time limits.

2604.301
2604.302
2604.303
2604.304
2604.305

Subpart D—Exemptions Under FOIA

2604.401 Policy.
2604.402 Business information.

Subpart E—Schedule of Fees

2604.501 Fees to be charged—general.

2604.502 Fees to be charged—categories of
requesters.

2604.503 Limitations on charging fees.

2604.504 Miscellaneous fee provisions.

Subpart F—Annual OGE FOIA Report

2604.601 Electronic posting and submission
of annual OGE FOIA report.

Subpart G—Fees for the Reproduction and
Mailing of Public Financial Disclosure
Reports

2604.701 Policy
2604.702 Charges.

AUTHORITY: 5 U.S.C. 552; 5 U.S.C. App. 101-
505; E.O. 12600, 52 FR 23781, 3 CFR, 1987
Comp., p. 235; E.O. 13392, 70 FR 756373, 3 CFR,
2005 Comp., p. 216.

SOURCE: 80 FR 57073, Sept. 22, 2015, unless
otherwise noted.

Subpart A—General Provisions

§2604.101 Purpose.

This part contains the regulations of
the U.S. Office of Government Ethics
(OGE) implementing the Freedom of
Information Act (FOIA), as amended. It
describes how any person may obtain
records from OGE under the FOIA. It
also implements section 105(b)(1) of the
Ethics in Government Act of 1978 (Eth-
ics Act), as amended, which authorizes
an agency to charge reasonable fees to
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§2604.102

cover the cost of reproduction and
mailing of public financial disclosure
reports requested by any person.

§2604.102 Applicability.

(a) General. The FOIA and this rule
apply to all OGE records. However, if
another law sets forth procedures for
the disclosure of specific types of
records, such as section 105 of the Eth-
ics in Government Act of 1978, 5 U.S.C.
appendix, OGE will process a request
for those records in accordance with
the procedures that apply to those spe-
cific records. See 5 CFR 2634.603 and
subpart G of this part. If there is any
record which is not required to be re-
leased under those provisions, OGE will
consider the request under the FOIA
and this rule, provided that the special
Ethics Act access procedures cited
must be complied with as to any record
within the scope thereof.

(b) The relationship between the FOIA
and the Privacy Act of 1974. The Free-
dom of Information Act applies to
third-party requests for documents
concerning the general activities of the
government and of OGE in particular.
The Privacy Act of 1974, 5 U.S.C. 552a,
applies to records that are about indi-
viduals, but only if the records are in a
system of records as defined in the Pri-
vacy Act. When an individual requests
access to his or her own records that
are contained in an OGE system of
records, the individual is making a Pri-
vacy Act request, not a FOIA request.
Although OGE determines whether a
request is a FOIA or Privacy Act re-
quest, OGE processes requests in ac-
cordance with both laws and will not
deny access by a first party to a record
under the FOIA or the Privacy Act if
the record is available to that indi-
vidual under both statutes. This pro-
vides the greatest degree of lawful ac-
cess while safeguarding individuals’
personal privacy.

(c) Records available through routine
distribution procedures. When the record
requested includes material published
and offered for sale (e.g., by the Gov-
ernment Publishing Office) or which is
available to the public through an es-
tablished distribution system (such as
that of the National Technical Infor-
mation Service of the Department of
Commerce), OGE will explain how the

5 CFR Ch. XVI (1-1-16 Edition)

record may be obtained through those
channels. If the requester, after having
been advised of such alternative access,
asks for regular FOIA processing in-
stead, OGE will provide the record in
accordance with its usual FOIA proce-
dures under this part.

§2604.103 Definitions.

As used in this part:

Agency has the meaning given in 5
U.S.C. 551(1) and 5 U.S.C. 552(f).

Business information means trade se-
crets or other commercial or financial
information, provided to OGE by a sub-
mitter, which arguably is protected
from disclosure under Exemption 4 of
the Freedom of Information Act.

Business submitter means any person
who provides business information, di-
rectly or indirectly, to OGE and who
has a proprietary interest in the infor-
mation.

Chief FOIA Officer means the OGE of-
ficial designated in 5 U.S.C. 552(k) to
provide oversight of all of OGE’s FOIA
program operations.

Commercial use means, when referring
to a request, that the request is from,
or on behalf of one who seeks informa-
tion for a use or purpose that furthers
the commercial, trade, or profit inter-
ests of the requester or of a person on
whose behalf the request is made.
Whether a request is for a commercial
use depends on the purpose of the re-
quest and the use to which the records
will be put. When a request is from a
representative of the news media, a
purpose or use supporting the request-
er’s news dissemination function is not
a commercial use.

Direct costs means those expenditures
actually incurred in searching for and
duplicating (and, in the case of com-
mercial use requesters, reviewing)
records to respond to a FOIA request.
Direct costs include the salary of the
employee performing the work and the
cost of operating duplicating machin-
ery. Not included in direct costs are
overhead expenses such as costs of
space and heating or lighting of the fa-
cility in which the records are stored.

Duplication means the process of
making a copy of a record. Such copies
include photocopies, flash drives, and
optical discs.
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Educational institution means a pre-
school, elementary or secondary
school, institution of undergraduate or
graduate higher education, or institute
of professional or vocational education,
which operates a program of scholarly
research.

Fee waiver means waiving or reducing
processing fees if a requester can dem-
onstrate that certain statutory stand-
ards are satisfied, including that the
information is in the public interest
and is not requested for a commercial
interest.

FOIA Officer means the OGE em-
ployee designated to handle various
initial FOIA matters, including re-
quests and related matters such as
fees.

FOIA Public Liaison means the OGE
official designated in 5 U.S.C.
552(a)(6)(B)(ii) and 552(1) to review upon
request any concerns of FOIA request-
ers about the service received from
OGE’s FOIA Requester Service Center
and to address any other FOIA-related
inquiries.

FOIA Requester Service Center means
the OGE unit designated under E.O.
13392 and referenced in 5 U.S.C. 552(1) to
answer any questions requesters have
about the status of OGE’s processing of
their FOIA requests.

Freedom of Information Act or FOIA
means 5 U.S.C. 552.

Noncommercial scientific institution
means an institution that is not oper-
ated solely for purposes of furthering
its own or someone else’s business,
trade, or profit interests, and that is
operated for purposes of conducting
scientific research the results of which
are not intended to promote any par-
ticular product or industry.

Office or OGE means the United
States Office of Government Ethics.

Person has the meaning given in 5
U.S.C. 551(2), including ‘“‘an individual,
partnership, corporation, association,
or public or private organization other
than an agency.”’

Records means any handwritten,
typed, or printed documents (such as
memoranda, books, brochures, studies,
writings, drafts, letters, transcripts,
and minutes) and documentary mate-
rial in other forms (such as electronic
documents, electronic mail, magnetic
tapes, cards or discs, paper tapes, audio
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or video recordings, maps, photo-
graphs, slides, microfilm and motion
pictures) that are either created or ob-
tained by OGE and are under its con-
trol. It does not include objects or arti-
cles such as exhibits, models, equip-
ment, and duplication machines or
audiovisual processing materials.

Representative of the mnews media
means a person or entity that gathers
information of potential interest to a
segment of the public, uses editorial
skills to turn the raw materials into a
distinct work, and distributes that
work to an audience. In this clause, the
term ‘‘news’ means information that
is about current events or that would
be of current interest to the public. Ex-
amples of news media entities include
television or radio stations broad-
casting to the public at large and pub-
lishers of periodicals (but only if such
entities qualify as disseminators of
“news’”) who distribute their products
to the general public or who make
their products available for purchase or
subscription by the general public, and
entities that may disseminate news
through other media, such as elec-
tronic dissemination of text. Freelance
journalists will be considered as rep-
resentatives of a news media entity if
they can show a solid basis for expect-
ing publication through such an entity.
A publication contract is such a basis,
and the requester’s past publication
record may show such a basis.

Request means any request for
records made pursuant to 5 TU.S.C.
5562(a)(3).

Requester means any person who
makes a request for records to OGE.

Requester category means one of three
classifications that OGE assigns to re-
questers to determine whether OGE
will charge fees for search, review and
duplication. These categories are: Com-
mercial requesters; noncommercial sci-
entific or educational institutions or
representatives of the news media; and
all other requesters.

Review means the process of initially,
or upon appeal (see §2604.501(b)(3)), ex-
amining documents located in a re-
sponse to a request to determine
whether any portion of any document
is permitted to be withheld. It also in-
cludes processing documents for disclo-
sure, such as redacting portions which
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may be withheld. Review does not in-
clude time spent resolving general
legal and policy issues regarding the
application of exemptions.

Search means the time spent looking
for material manually or by automated
means that is responsive to a request,
including page-by-page or line-by-line
identification of material within docu-
ments.

Working days means calendar days,
excepting Saturdays, Sundays, and
legal public holidays.

§2604.104 Preservation of records.

OGE will preserve all correspondence
pertaining to the requests that it re-
ceives under this part, as well as copies
of all responsive records, until disposi-
tion or destruction is authorized by
title 44 of the United States Code or
the National Archives and Records Ad-
ministration’s General Records Sched-
ule. Records will not be disposed of
while they are the subject of a pending
request, appeal, or lawsuit.

§2604.105 Other rights and services.

Nothing in this part will be con-
strued to entitle any person, as of
right, to any service or to the disclo-
sure of any record to which such person
is not entitled under the FOIA.

Subpart B—FOIA Public Reading
Room Facility and Web Site;
Index Identifying Information
for the Public

§2604.201 Public reading room facility
and Web site.

(a)(1) Location of public reading room
facility. OGE maintains a public read-
ing room facility at its offices located
at 1201 New York Avenue NW., Suite
500, Washington, DC 20005-3917. Persons
desiring to utilize the reading room fa-
cility should contact OGE, in writing
or by telephone: 202-482-9300, TDD: 202—
482-9293, or FAX: 202-482-9237, to ar-
range a time to inspect the materials
available there.

(2) Web site. The records listed in
paragraph (b) of this section that were
created on or after November 1, 1996, or
which OGE is otherwise able to make
electronically available, along with the
OGE FOIA and Public Records Guide
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and OGE’s annual FOIA reports, are
also available via OGE’s Web site
(www.oge.gov). OGE will proactively
identify additional records of interest
to the public and will post such records
on its Web site when practicable.

(b) Records available. The OGE public
reading room facility contains OGE
records which are required by 5 U.S.C.
5562(a)(2) to be made available for public
inspection and copying, including:

(1) Any final opinions, as well as or-
ders, made in the adjudication of cases;

(2) Any statements of policy and in-
terpretation which have been adopted
by OGE and are not published in the
FEDERAL REGISTER;

(3) Any administrative staff manuals
and instructions to staff that affect a
member of the public, and which are
not exempt from disclosure under sec-
tion (b) of the FOIA;

(4) Copies of records created by OGE
that have been released to any person
under subpart C of this part which, be-
cause of the nature of their subject
matter, OGE determines have become
or are likely to become the subject of
subsequent requests for substantially
the same records, together with a gen-
eral index of such records; and

(5) A general index of the records re-
ferred to under §2604.201(b)(4).

(c) Copying. The cost of copying in-
formation available in OGE’s public
reading room facility will be imposed
on a requester in accordance with the
provisions of subpart E of this part.

(d) OGE may delete from the copies
of materials made available under this
section any identifying details nec-
essary to prevent a clearly unwar-
ranted invasion of personal privacy.
Any such deletions will be explained in
writing and the extent of such dele-
tions will be indicated on the portion
of the records that are made available
or published, unless the indication
would harm an interest protected by
the FOIA exemption pursuant to which
the deletions are made. If technically
feasible, the extent of any such dele-
tions will be indicated at the place in
the records where they are made.

§2604.202 Index identifying informa-
tion for the public.

(a) OGE will maintain and make
available for public inspection and
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copying a current index of the mate-
rials available at its public reading
room facility which are required to be
indexed under 5 U.S.C. 552(a)(2).

(b) The Director of the Office of Gov-
ernment Ethics has determined that it
is unnecessary and impracticable to
publish quarterly or more frequently
and distribute (by sale or otherwise)
copies of each index and supplements
thereto, as provided in 5 U.S.C.
552(a)(2). The Office will provide copies
of such indexes upon request, at a cost
not to exceed the direct cost of duplica-
tion and mailing, if sending records by
other than ordinary mail.

Subpart C—Production and
Disclosure of Records Under FOIA

§2604.301 Requests for records.

(a) Addressing requests. Requests for
copies of records may be made by mail
or email. Requests sent by mail should
be addressed to the FOIA Officer, U.S.
Office of Government Ethics, 1201 New
York Avenue NW., Suite 500, Wash-
ington, DC 20005-3917. The envelope
containing the request and the letter
itself should both clearly indicate that
the subject is a Freedom of Informa-
tion Act request. Email requests
should be sent to usoge@oge.gov and
should indicate in the subject line that
the message contains a Freedom of In-
formation Act request.

(b) Description of records. Each re-
quest must reasonably describe the de-
sired records in sufficient detail to en-
able OGE personnel to locate the
records with a reasonable amount of ef-
fort. A request for a specific category
of records will be regarded as fulfilling
this requirement if it enables respon-
sive records to be identified by a tech-
nique or process that is not unreason-
ably burdensome or disruptive of OGE

operations.
(1) Wherever possible, a request
should include specific information

about each record sought, such as the
date, title or name, author, recipient,
and subject matter of the record.

(2) If the FOIA Officer determines
that a request does not reasonably de-
scribe the records sought, the FOIA Of-
ficer will either advise the requester
what additional information is needed
to locate the record, or otherwise state
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why the request is insufficient. The
FOIA Officer will also extend to the re-
quester an opportunity to confer with
OGE personnel with the objective of re-
formulating the request in a manner
which will meet the requirements of
this section.

(c) Agreement to pay fees. The filing of
a request under this subpart will be
deemed to constitute an agreement by
the requester to pay all applicable fees
charged under subpart E of this part,
up to $25.00, unless a waiver of fees is
sought. The request may also specify a
limit on the amount the requester is
willing to spend, or may indicate a
willingness to pay an amount greater
than $25.00, if applicable. In cases
where a requester has been notified
that actual or estimated fees may
amount to more than $25.00, the re-
quest will be deemed not to have been
received until the requester has agreed
to pay the anticipated total fee. If, in
the course of negotiating fees, the re-
quester does not respond to correspond-
ence from OGE, OGE will administra-
tively close the FOIA request after 30
calendar days have passed from the
date of its last correspondence to the
requester.

(d) Requests for records relating to cor-
rective actions. No record developed pur-
suant to the authority of 5 U.S.C. app.
402(f)(2) concerning the investigation of
an employee for a possible violation of
any provision relating to a conflict of
interest will be made available pursu-
ant to this part unless the request for
such information identifies the em-
ployee to whom the records relate and
the subject matter of any alleged viola-
tion to which the records relate. Noth-
ing in this subsection will affect the
application of subpart D of this part to
any record so identified.

(e) Seeking expedited processing. (1) A
requester may seek expedited proc-
essing of a FOIA request if a compel-
ling need for the requested records can
be shown.

(2) “Compelling need’’ means:

(i) Circumstances in which failure to
obtain copies of the requested records
on an expedited basis could reasonably
be expected to pose an imminent threat
to the life or physical safety of an indi-
vidual; or
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(ii) An urgency to inform the public
about an actual or alleged Federal Gov-
ernment activity, if the request is
made by a person primarily engaged in
disseminating information.

(3) A requester seeking expedited
processing should so indicate in the
initial request, and should state all the
facts supporting the need to obtain the
requested records quickly. The re-
quester must also certify in writing
that these facts are true and correct to
the best of the requester’s knowledge
and belief.

§2604.302 Response to requests.

(a) Acknowledgement of requests. If the
FOIA Officer determines that a request
will take longer than 10 working days
to process, OGE will send a written ac-
knowledgment that includes the re-
quest’s individualized tracking num-
ber.

(b) Response to initial request. The
FOIA Officer is authorized to grant or
deny any request for a record and to
determine appropriate fees.

(c) Referral to, or consultation with,
another agency. When a requester seeks
access to records that originated in an-
other Government agency subject to
the FOIA, OGE will normally refer the
request to the other agency for re-
sponse; alternatively, OGE may con-
sult with the other agency in the
course of deciding itself whether to
grant or deny a request for access to
such records. If OGE refers the request
to another agency, it will notify the re-
quester of the referral and provide a
point of contact within the receiving
agency. If release of certain records
may adversely affect United States re-
lations with foreign governments, OGE
will usually consult with the Depart-
ment of State. A request for any
records classified by some other agency
will be referred to that agency for re-
sponse.

(d) Honoring form or format requests. In
making any record available to a re-
quester, OGE will provide the record in
the form or format requested, if the
record already exists or is readily re-
producible by OGE in that form or for-
mat. If a form or format request can-
not be honored, OGE will so inform the
requester and provide a copy of a non-
exempt record in its existing form or
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format or another convenient form or
format which is readily reproducible.
OGE will not, however, generally de-
velop a completely new record (as op-
posed to providing a copy of an existing
record in a readily reproducible new
form or format, as requested) of infor-
mation in order to satisfy a request.

(e) Record cannot be located. If a re-
quested record cannot be located from
the information supplied, the FOIA Of-
ficer will so notify the requester in
writing.

§2604.303 Form and content of re-
sponses.

(a) Form of motice granting a request.
After the FOIA Officer has made a de-
termination to grant a request in
whole or in part, the requester will be
notified in writing. The notice will de-
scribe the manner in which the record
will be disclosed, whether by providing
a copy of the record with the response
or at a later date, or by making a copy
of the record available to the requester
for inspection at a reasonable time and
place. The procedure for such an in-
spection may not unreasonably disrupt
OGE operations. The response letter
will also inform the requester in the re-
sponse of any fees to be charged in ac-
cordance with the provisions of subpart
E of this part.

(b) Form of notice denying a request.
When the FOIA Officer denies a request
in whole or in part, the FOIA Officer
will so notify the requester in writing.
The response will be signed by the
FOIA Officer and will include:

(1) The name and title or position of
the person making the denial;

(2) A brief statement of the reason or
reasons for the denial, including the
FOIA exemption or exemptions which
the FOIA Officer has relied upon in de-
nying the request;

(3) When only a portion of a docu-
ment is being withheld, the amount of
information deleted and the FOIA ex-
emption(s) justifying the deletion will
generally be indicated on the copy of
the released portion of the document.
If technically feasible, such indications
will appear at the place in the copy of
the document where any deletion is
made. If a document is withheld in its
entirety, an estimate of the volume of
the withheld material will generally be
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given. However, neither an indication
of the amount of information deleted
nor an estimation of the volume of ma-
terial withheld will be included in a re-
sponse if doing so would harm an inter-
est protected by any of the FOIA ex-
emptions pursuant to which the dele-
tion or withholding is made; and

(4) A statement that the denial may
be appealed under §2604.304, and a de-
scription of the requirements of that
section.

§2604.304 Appeal of denials.

(a) Right of appeal. If a request has
been denied in whole or in part, the re-
quester may appeal the denial by mail
or email to the Program Counsel of the
U.S. Office of Government Ethics. Re-
quests sent by mail should be addressed
to 1201 New York Avenue NW., Suite
500, Washington, DC 20005-3917. The en-
velope containing the request and the
letter itself should both clearly indi-
cate that the subject is a Freedom of
Information Act appeal. Email requests
should be sent to usoge@oge.gov and
should indicate in the subject line that
the message contains a Freedom of In-
formation Act appeal.

(b) Letter of appeal. The appeal must
be in writing and must be sent within
45 calendar days of receipt of the denial
letter. An appeal should include a copy
of the initial request, a copy of the let-
ter denying the request in whole or in
part, and a statement of the cir-
cumstances, reasons or arguments ad-
vanced in support of disclosure of the
record.

(c) Action on appeal. The disposition
of an appeal will be in writing and will
constitute the final action of OGE on a
request. A decision affirming in whole
or in part the denial of a request will
include a brief statement of the reason
or reasons for affirmance, including
each FOIA exemption relied on. If the
denial of a request is reversed in whole
or in part on appeal, the request will be
processed promptly in accordance with
the decision on appeal.

(d) Judicial review. If the denial of the
request for records is upheld in whole
or in part, OGE will notify the person
making the request of the right to seek
judicial review under 5 U.S.C. 5562(a)(4).

(e) Dispute Resolution Services. If the
denial of the request for records is
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upheld in whole or in part, OGE will
notify the requester about the dispute
resolution services offered by the Of-
fice of Government Information Serv-
ices (OGIS) and provide contact infor-
mation for that office.

§2604.305 Time limits.

(a)(1) Initial request. Following re-
ceipt of a request for records, the FOIA
Officer will determine whether to com-
ply with the request and will notify the
requester in writing of the determina-
tion within 20 working days.

(2) Tolling. OGE may toll the 20-work-
ing day period once while awaiting a
response to information reasonably re-
quested from the requester. OGE may
also toll the 20-working day period
while awaiting a response to a request
for clarification regarding fees. There
is no limit on the number of times OGE
may toll the statutory time period to
request clarification regarding fees. In
either case, the tolling period ends
upon receipt of the requester’s response
to the request for information or clari-
fication. If OGE does not receive a re-
sponse to a request for clarification re-
garding fees within 30 calendar days, it
will consider the request ‘‘closed.”

(3) Request for expedited processing.
When a request for expedited proc-
essing under §2604.301(e) is received,
the FOIA Officer will respond within 10
calendar days from the date of receipt
of the request, stating whether or not
the request for expedited processing
has been granted. If the request for ex-
pedited processing is denied, any ap-
peal of that decision will be acted upon
expeditiously.

(b) Appeal. A written determination
on an appeal submitted in accordance
with §2604.304 will be issued within 20
working days after receipt of the ap-
peal.

(c) Extension of time limits. When addi-
tional time is required for one of the
reasons stated in paragraph (d) of this
section, OGE will, within the statutory
20-working day period, issue written
notice to the requester setting forth
the reasons for the extension and the
date on which a determination is ex-
pected to be made. If more than 10 ad-
ditional working days are needed, the
requester will be notified and provided
an opportunity to limit the scope of
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the request or to arrange for an alter-
native time frame for processing the
request or a modified request. To aid
the requester, OGE will make available
its FOIA Public Liaison to assist in the
resolution of any disputes.

(d) For the purposes of paragraph (c)
of this section, unusual circumstances
means that there is a need to:

(1) Search for and collect records
from archives;

(2) Search for, collect, and appro-
priately examine a voluminous amount
of separate and distinct records which
are demanded in a single request; or

(3) Consult with another agency hav-
ing a substantial interest in the deter-
mination of the request, or consult
with various OGE components that
have substantial subject matter inter-
est in the records requested.

Subpart D—Exemptions Under
FOIA

§2604.401 Policy.

(a) Policy on application of exemptions.
A requested record will not be withheld
from inspection or copying unless it
comes within one of the classes of
records exempted by 5 U.S.C. 552. In
making its determination on with-
holding, OGE will consider making dis-
cretionary disclosures of records ex-
empt under the FOIA whenever disclo-
sure is not prohibited by statute, Exec-
utive Order, or regulation and would
not foreseeably harm an interest pro-
tected by a FOIA exemption.

(b) Pledge of confidentiality. Informa-
tion obtained from any individual or
organization, furnished in reliance on a
provision for confidentiality author-
ized by applicable statute, Executive
Order or regulation, will not be dis-
closed to the extent it can be withheld
under one of the exemptions. However,
this paragraph (b) does not itself au-
thorize the giving of any pledge of con-
fidentiality by any officer or employee
of OGE.

(¢c) Exception for law enforcement infor-
mation. OGE may treat records com-
piled for law enforcement purposes as
not subject to the requirements of the
Freedom of Information Act when:

(1) The investigation or proceeding
involves a possible violation of crimi-
nal law;
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(2) There is reason to believe that the
subject of the investigation or pro-
ceeding is unaware of its pendency; and

(3) The disclosure of the existence of
the records could reasonably be ex-
pected to interfere with the enforce-
ment proceedings.

(d) Partial application of exemptions.
Any reasonably segregable portion of a
record will be provided to any person
requesting the record after deletion of
the portions which are exempt under
this subpart.

§2604.402

(a) In general. Business information
provided to OGE by a submitter will
not be disclosed pursuant to a Freedom
of Information Act request except in
accordance with this section.

(b) Designation of business information.
Submitters of business information
should use good-faith efforts to des-
ignate, by appropriate markings, either
at the time of submission or at a rea-
sonable time thereafter, those portions
of their submissions which they deem
to be protected under Exemption 4 of
the FOIA (5 U.S.C. 552(b)(4)). Any such
designation will expire 10 years after
the records were submitted to the Gov-
ernment, unless the submitter re-
quests, and provides reasonable jus-
tification for, a designation period of
longer duration.

(c) Predisclosure notification. The
FOIA Officer will provide a submitter
with prompt written notice of a FOIA
request regarding its business informa-
tion if:

(1) The information has been des-
ignated by the submitter as informa-
tion deemed protected from disclosure
under Exemption 4 of the FOIA; or

(2) The FOIA Officer has reason to be-
lieve that the information may be pro-
tected from disclosure under Exemp-
tion 4 of the FOIA. Such written notice
will either describe the exact nature of
the business information requested or
provide copies of the records con-
taining the business information. The
requester also will be notified that no-
tice and an opportunity to object are
being provided to a submitter.

(d) Opportunity to object to disclosure.
OGE will give a submitter a reasonable
time, up to 10 working days, from re-
ceipt of the predisclosure notification

Business information.
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to provide a written statement of any
objection to disclosure. Such state-
ment will specify all the grounds for
withholding any of the information
under any exemption of the FOIA and,
in the case of Exemption 4, will dem-
onstrate why the information is
deemed to be a trade secret or commer-
cial or financial information that is
privileged or confidential. Information
provided by a submitter pursuant to
this paragraph (d) may itself be subject
to disclosure under the FOIA.

(e) Notice of intent to disclose. The
FOIA Officer will consider all objec-
tions raised by a submitter and specific
grounds for nondisclosure prior to de-
termining whether to disclose business
information. Whenever the FOIA Offi-
cer decides to disclose business infor-
mation over the objection of a sub-
mitter, the FOIA Officer will send the
submitter a written notice at least 10
working days before the date of disclo-
sure containing:

(1) A statement of the reasons why
the submitter’s objections were not
sustained;

(2) A copy of the records which will
be disclosed or a written description of
the records; and

(3) A specified disclosure date. The
requester will also be notified of the
FOIA Officer’s determination to dis-
close records over a submitter’s objec-
tions.

(f) Notice of FOIA lawsuit. Whenever a
requester brings suit seeking to compel
disclosure of business information, the
FOIA Officer will promptly notify the
submitter.

(g) Exceptions to predisclosure notifica-
tion. The notice requirements in para-
graph (c) of this section do not apply if:

(1) The FOIA Officer determines that
the information should not be dis-
closed;

(2) The information has been pub-
lished previously or has been officially
made available to the public;

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552); or

(4) The designation made by the sub-
mitter in accordance with paragraph
(b) of this section appears obviously
frivolous; except that, in such a case,
the FOIA Officer will provide the sub-
mitter with written notice of any final
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decision to disclose business informa-
tion within a reasonable number of
days prior to a specified disclosure
date.

Subpart E—Schedule of Fees

§2604.501 Fees to be charged—gen-
eral.

(a) Policy. Fees will be assessed ac-
cording to the schedule contained in
paragraph (b) of this section and the
category of requesters described in
§2604.502 for services rendered in re-
sponding to and processing requests for
records under subpart C of this part.
All fees will be charged to the re-
quester, except where the charging of
fees is limited under §2604.503(a) and (b)
or where a waiver or reduction of fees
is granted under §2604.503(c). Request-
ers will pay fees by check or money
order made payable to the Treasury of
the United States.

(b) Types of charges. The types of
charges that may be assessed in con-
nection with the production of records
in response to a FOIA request are as
follows:

(1) Searches—(i) Manual searches for
records. Whenever feasible, OGE will
charge at the salary rate (i.e., basic pay
plus 16%) of the employee making the
search. However, where a homogeneous
class of personnel is used exclusively in
a search (e.g., all clerical time or all
professional time) OGE will charge
$16.00 per hour for clerical time and
$28.00 per hour for professional time.
Charges for search time will be billed
by 1bminute segments.

(ii) Computer searches for records. Re-
questers will be charged the actual di-
rect cost of conducting a search using
existing programming. These direct
costs will include the cost of operating
a central processing unit for that por-
tion of operating time that is directly
attributable to searching for records
responsive to a request, as well as the
cost of operator/programmer salary
apportionable to the search. OGE will
not alter or develop programming to
conduct a search.

(iii) Unproductive searches. OGE will
charge search fees even if no records
are found which are responsive to the
request, or if the records found are ex-
empt from disclosure.
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(2) Duplication. The standard copying
charge for documents in paper copy is
$0.15 per page. When responsive infor-
mation is provided in a format other
than paper copy, such as in the form of
computer tapes, flash drives, and discs,
the requester may be charged the di-
rect costs of the medium used to
produce the information, as well as any
related reproduction costs.

(3) Review. Costs associated with the
review of documents, as defined in
§2604.103, will be charged at the salary
rate (i.e., basic pay plus 16%) of the em-
ployee conducting the review. Hxcept
as noted below, charges may be as-
sessed only for review at the initial
level, i.e., the review undertaken the
first time the documents are analyzed
to determine the applicability of spe-
cific exemptions to a particular record
or portion of the records. A requester
will not be charged for review at the
administrative appeal level concerning
the applicability of an exemption al-
ready applied at the initial level. How-
ever, when a record has been withheld
pursuant to an exemption which is sub-
sequently determined not to apply and
the record is reviewed again at the ap-
peal level to determine the potential
applicability of other exemptions, the
costs of such additional review may be
assessed.

(4) Other services and materials. Where
OGE elects, as a matter of administra-
tive discretion, to comply with a re-
quest for a special service or materials,
such as certifying that records are true
copies or sending records by special
methods, the actual direct costs of pro-
viding the service or materials will be
charged.

§2604.502 Fees to be charged—cat-
egories of requesters.

(a) Fees for various requester categories.
The paragraphs below state, for each
category of requester, the type of fees
generally charged by OGE. However,
for each of these categories, the fees
may be limited, waived or reduced in
accordance with the provisions set
forth in §2604.503. In determining
whether a requester belongs in any of
the following categories, OGE will de-
termine the use to which the requester
will put the documents requested. If
OGE has reasonable cause to doubt the
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use to which the requester will put the
records sought, or where the use is not
clear from the request itself, OGE will
seek clarification before assigning the
request to a specific category.

(b) Commercial use requester. OGE will
charge the full costs of search, review,
and duplication. Commercial use re-
questers are not entitled to two hours
of free search time or 100 free pages of
reproduction as described in
§2604.503(a); however, the minimum
fees provision of §2604.503(b) does apply
to such requesters.

(¢c) Educational and noncommercial sci-
entific institutions and news media. If the
request is from an educational institu-
tion or a noncommercial scientific in-
stitution, operated for scholarly or sci-
entific research, or a representative of
the news media, and the request is not
for a commercial use, OGE will charge
only for duplication of documents, ex-
cluding charges for the first 100 pages.

(d) All other requesters. If the request
is not one described in paragraph (b) or
(c) of this section, OGE will charge the
full and direct costs of searching for
and reproducing records that are re-
sponsive to the request, excluding the
first 100 pages of duplication and the
first two hours of search time.

§2604.503 Limitations on
fees.

charging

(a) In general. Except for requesters
seeking records for a commercial use
as described in §2604.502(b), OGE will
provide, without charge, the first 100
pages of duplication and the first two
hours of search time, or their cost
equivalent.

(b) Minimum fees. OGE will not assess
fees for individual requests if the total
charge would be $10.00 or less.

(c) Waiver or reduction of fees. Records
responsive to a request under 5 U.S.C.
5562 will be furnished without charge or
at a reduced charge if a requester can
demonstrate that certain statutory
standards are satisfied, including that
the information is in the public inter-
est because it is likely to contribute
significantly to public understanding
of the operations or activities of the
Government and is not primarily in the
commercial interest of the requester.
Requests for a waiver or reduction of
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fees will be considered on a case-by-
case basis.

(1) In determining whether disclosure
is in the public interest because it is
likely to contribute significantly to
public understanding of the operations
or activities of the Government, OGE
will consider the following factors:

(i) The subject of the request: Whether
the subject of the requested records con-
cerns the operations or activities of the
Government. The subject matter of the
requested records, in the context of the
request, must specifically and directly
concern identifiable operations or ac-
tivities of the Federal Government.
Furthermore, the records must be
sought for their informative value with
respect to those Government oper-
ations or activities;

(ii) The informative value of the infor-
mation to be disclosed: Whether the infor-
mation is likely to contribute to an under-
standing of Government operations or ac-
tivities. The disclosable portions of the
requested records must be meaning-
fully informative on specific Govern-
ment operations or activities in order
to hold potential for contributing to
increased public understanding of those
operations and activities. The disclo-
sure of information which is already in
the public domain, in either a duplica-
tive or substantially identical form,
would not be likely to contribute to
such understanding, as nothing new
would be added to the public record;

(iii) The contribution to an under-
standing of the subject by the public like-
ly to result from disclosure: Whether dis-
closure of the requested information will
contribute to public understanding. The
disclosure must contribute to the un-
derstanding of the public at large, as
opposed to the individual under-
standing of the requester or a narrow
segment of interested persons. A re-
quester’s identity and qualifications—
e.g., expertise in the subject area and
ability and intention to convey infor-
mation to the general public—will be
considered; and

(iv) The significance of the contribution
to public understanding: Whether the dis-
closure is likely to contribute significantly
to public understanding of Government
operations or activities. The public’s un-
derstanding of the subject matter in
question, as compared to the level of

§2604.503

public understanding existing prior to
the disclosure, must be likely to be sig-
nificantly enhanced by the disclosure.

(2) In determining whether disclosure
of the requested information is not pri-
marily in the commercial interest of
the requester, OGE will consider the
following factors:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested dis-
closure. OGE will consider all commer-
cial interests of the requester, or any
person on whose behalf the requester
may be acting, which would be
furthered by the requested disclosure.
In assessing the magnitude of identi-
fied commercial interests, consider-
ation will be given to the effect that
the information disclosed would have
on those commercial interests; and

(ii) The primary interest in disclosure:
Whether the magnitude of the identified
commercial interest of the requester is suf-
ficiently large, in comparison with the
public interest in disclosure, that disclo-
sure is primarily in the commercial inter-
est of the requester. A fee waiver or re-
duction is warranted only where the
public interest can fairly be regarded
as greater in magnitude than the re-
quester’s commercial interest in dis-
closure. OGE will ordinarily presume
that, where a news media requester has
satisfied the public interest standard,
the public interest will be served pri-
marily by disclosure to that requester.
Disclosure to data brokers and others
who compile and market Government
information for direct economic return
will not be presumed to primarily serve
the public interest.

(3) Where only a portion of the re-
quested record satisfies the require-
ments for a waiver or reduction of fees
under this paragraph (c), a waiver or
reduction will be granted only as to
that portion.

(4) A request for a waiver or reduc-
tion of fees must accompany the re-
quest for disclosure of records, and
should include:

(1) A clear statement of the request-
er’s interest in the documents;

(i) The proposed use of the docu-
ments and whether the requester will
derive income or other benefit from
such use;
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(iii) A statement of how the public
will benefit from release of the re-
quested documents; and

(iv) If specialized use of the docu-
ments is contemplated, a statement of
the requester’s qualifications that are
relevant to the specialized use.

(5) A requester may appeal the denial
of a request for a waiver or reduction
of fees in accordance with the provi-
sions of §2604.304.

(d) If OGE does not comply with one
of the time limits under §2604.305, it
will not assess search fees (or, in the
case of a requester described under
§2604.502(c), duplication fees), unless
unusual or exceptional circumstances
apply, as defined in 5 U.S.C. 552(a)(6)(B)
and (C).

§2604.504 Miscellaneous
sions.

fee provi-

(a) Notice of anticipated fees in excess
of 325.00. Where OGE determines or es-
timates that the fees to be assessed
under this section may amount to
more than $25.00, it will notify the re-
quester as soon as practicable of the
actual or estimated amount of fees, un-
less the requester has indicated in ad-
vance the willingness to pay fees as
high as those anticipated. Where a re-
quester has been notified that the ac-
tual or estimated fees may exceed
$25.00, the request will be deemed not
to have been received until the re-
quester has agreed to pay the antici-
pated total fee. A notice to the re-
quester pursuant to this paragraph (a)
will include the opportunity to confer
with OGE personnel in order to refor-
mulate the request to meet the re-
quester’s needs at a lower cost.

(b) Aggregating requests. A requester
may not file multiple requests, each
seeking portions of a document or doc-
uments in order to avoid the payment
of fees. Where there is reason to believe
that a requester, or group of requesters
acting in concert, is attempting to di-
vide a request into a series of requests
for the purpose of evading the assess-
ment of fees, OGE may aggregate the
requests and charge accordingly. OGE
will presume that multiple requests of
this type made within a 30-calendar
day period have been made in order to
evade fees. Multiple requests regarding
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unrelated matters will not be aggre-
gated.

(c) Advance payments. An advance
payment before work is commenced or
continued will not be required unless:

(1) OGE estimates or determines that
the total fee to be assessed under this
section is likely to exceed $250.00. When
a determination is made that the al-
lowable charges are likely to exceed
$250.00, the requester will be notified of
the likely cost and will be required to
provide satisfactory assurance of full
payment where the requester has a his-
tory of prompt payment of FOIA fees,
or will be required to submit an ad-
vance payment of an amount up to the
full estimated charges in the case of re-
questers with no history of payment;
or

(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 calendar days of the date
of the billing). In such cases the re-
quester may be required to pay the full
amount owed plus any applicable inter-
est as provided by paragraph (e) of this
section, and to make an advance pay-
ment of the full amount of the esti-
mated fee before OGE begins to process
a new request.

(3) When OGE requests an advance
payment of fees, the administrative
time limits described in subsection
(a)(6) of the FOIA will begin to run
only after OGE has received the ad-
vance payment.

(d) Billing and payment. Normally
OGE will require a requester to pay all
fees before furnishing the requested
records. However, OGE may send a bill
along with, or following the furnishing
of records, in cases where the requester
has a history of prompt payment.

(e) Interest charges. Interest charges
on an unpaid bill may be assessed
starting on the 31st calendar day fol-
lowing the day on which the billing
was sent. Interest will be at the rate
prescribed in 31 U.S.C. 3717 and will ac-
crue from the date of billing. To collect
unpaid bills, OGE will follow the provi-
sions of the Debt Collection Act of 1982,
as amended (96 Stat. 1749 et seq.) includ-
ing the use of consumer reporting
agencies, collection agencies, and off-
set.
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Subpart F—Annual OGE FOIA
Report

§2604.601 Electronic posting and sub-
mission of annual OGE FOIA re-
port.

On or before February 1 of each year,
OGE will electronically post on its Web
site and submit to the Office of Infor-
mation and Privacy at the United
States Department of Justice a report
of its activities relating to the Free-
dom of Information Act (FOIA) during
the preceding fiscal year. The report
will include the information required
by 5 U.S.C. 552(e).

Subpart G—Fees for the Repro-
duction and Mailing of Public
Financial Disclosure Reports

§2604.701 Policy.

Fees for the reproduction and mail-
ing of public financial disclosure re-
ports requested pursuant to section 105
of the Ethics in Government Act of
1978, as amended, and §2634.603 of this
chapter will be assessed according to
the schedule contained in §2604.702. Re-
questers will pay fees by check or
money order made payable to the
Treasury of the United States. Except
as provided in §2604.702(d), nothing con-
cerning fees in subpart E of this part
supersedes the charges set forth in this
subpart for records covered in this sub-
part.

§2604.702

(a) Duplication. Except as provided in
paragraph (c) of this section, copies of
public financial disclosure reports re-
quested pursuant to section 105 of the
Ethics in Government Act of 1978, as
amended, and §2634.603 of this chapter
will be provided upon payment of $0.15
per page furnished.

(b) Mailing. Except as provided in
paragraph (c¢) of this section, the actual
direct cost of mailing public financial
disclosure reports will be charged for
all forms requested. Where OGE elects
to comply, as a matter of administra-
tive discretion, with a request for spe-
cial mailing services, the actual direct
cost of such service will be charged.

Charges.

§2606.101

(c) Minimum fees. OGE will not assess
fees for individual requests if the total
charge would be $10.00 or less.

(d) Miscellaneous fee provisions. The
miscellaneous fee provisions set forth
in §2604.504 apply to requests for public
financial disclosure reports pursuant to
§2634.603 of this chapter.

PART 2606—PRIVACY ACT RULES

Subpart A—General Provisions

Sec.

2606.101
2606.102
2606.103

Purpose.

Definitions.

Systems of records.

2606.104 OGE and agency responsibilities.

2606.1056 Rules for individuals seeking to as-
certain if they are the subject of a
record.

2606.106 OGE employee Privacy Act rules of
conduct and responsibilities.

Subpart B—Access to Records and
Accounting of Disclosures

2606.201 Requests for access.

2606.202 OGE or other agency action on re-
quests.

2606.203 Granting access.

2606.204 Request for review of an initial de-
nial of access.

2606.2056 Response to a request for review of
an initial denial of access.

2606.206 Fees.

2606.207 Accounting of disclosures.

Subpart C—Amendment of Records

2606.301 Requests to amend records.

2606.302 OGE or other agency action on re-
quests.

2606.303 Request for review of an initial re-
fusal to amend a record.

2606.304 Response to a request for review of
an initial refusal to amend; disagreement
statements.

AUTHORITY: 5 U.S.C. 552a, 5 U.S.C. App.
(Ethics in Government Act of 1978).

SOURCE: 68 FR 27891, May 22, 2003, unless
otherwise noted.

Subpart A—General Provisions

§2606.101 Purpose.

This part sets forth the regulations
of the Office of Government Ethics
(OGE) implementing the Privacy Act
of 1974, as amended (6 U.S.C. 5562a). It
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governs access, maintenance, disclo-
sure, and amendment of records con-
tained in OGE’s executive branch Gov-
ernmentwide and internal systems of
records, and establishes rules of con-
duct for OGE employees who have re-
sponsibilities under the Act.

§2606.102 Definitions.

For the purpose of this part, the
terms listed below are defined as fol-
lows:

Access means providing a copy of a
record to, or allowing review of the
original record by, the data subject or
the requester’s authorized representa-
tive, parent or legal guardian;

Act means the Privacy Act of 1974, as
amended, 5 U.S.C. 552a;

Amendment means the correction, ad-
dition, deletion, or destruction of a
record or specific portions of a record;

Data subject means the individual to
whom the information pertains and by
whose name or other individual identi-
fier the information is maintained or
retrieved;

He, his, and him include she, hers and
her.

Office or OGE means the U.S. Office
of Government Ethics;

System manager means the Office or
other agency official who has the au-
thority to decide Privacy Act matters
relative to a system of records;

System of records means a group of
any records containing personal infor-
mation controlled and managed by
OGE from which information is re-
trieved by the name of an individual or
by some personal identifier assigned to
that individual;

Working day as used in calculating
the date when a response is due means
calendar days, excepting Saturdays,
Sundays, and legal public holidays.

§2606.103 Systems of records.

(a) Governmentwide systems of records.
The Office of Government Ethics main-
tains two executive branch Govern-
mentwide systems of records: the OGE/
GOVT-1 system of records, comprised
of Executive Branch Personnel Public
Financial Disclosure Reports and Other
Name-Retrieved Ethics Program
Records; and the OGE/GOVT-2 system
of records, comprised of Executive
Branch Confidential Financial Disclo-
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sure Reports. These Governmentwide
systems of records are maintained by
OGE, and through Office delegations of
authority, by Federal executive branch
departments and agencies with regard
to their own employees, applicants for
employment, individuals nominated to
a position requiring Senate confirma-
tion, candidates for a position, and
former employees.

(b) OGE Internal systems of records.
The Office of Government Ethics inter-
nal systems of records are under OGE’s
physical custody and control and are
established and maintained by the Of-
fice on current and former OGE em-
ployees regarding matters relating to
the internal management of the Office.
These systems of records consist of the
OGE/INTERNAL-1 system, comprised
of Pay, Leave and Travel Records; the
OGE/INTERNAL-2 system, comprised
of Telephone Call Detail Records; the
OGE/INTERNAL-3 system, comprised
of Grievance Records; the OGE/INTER-
NAL-4 system, comprised of Computer
Systems Activity and Access Records;
and the OGE/INTERNAL-5 system,
comprised of Employee Locator and
Emergency Notification Records.

§2606.104 OGE and agency respon-
sibilities.

(a) The procedures in this part apply

to:

(1) All initial Privacy Act access and
amendment requests regarding records
contained in an OGE system of records.

(2) Administrative appeals from an
Office or agency denial of an initial re-
quest for access to, or to amend,
records contained in an OGE system of
records.

(b) For records contained in an OGE
Governmentwide system of records,
each agency is responsible (unless spe-
cifically excepted by the Office) for re-
sponding to initial requests for access
or amendment of records in its custody
and administrative appeals of denials
thereof.

(c) For records and material of an-
other agency that are in the custody of
OGE, but not under its control or own-
ership, OGE may refer a request for the
records to that other agency, consult
with the other agency prior to respond-
ing, or notify the requester that the
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other agency is the proper agency to
contact.

§2606.105 Rules for individuals seek-
ing to ascertain if they are the sub-
ject of a record.

An individual seeking to ascertain if
any OGE system of records contains a
record pertaining to him must follow
the access procedures set forth at
§2606.201(a) and (b).

§2606.106 OGE employee Privacy Act
rules of conduct and responsibil-
ities.

Each OGE employee involved in the
design, development, operation, or
maintenance of any system of records,
or in maintaining any record covered
by the Privacy Act, shall comply with
the pertinent provisions of the Act re-
lating to the treatment of such infor-
mation. Particular attention is di-
rected to the following provisions of
the Privacy Act:

(a) & U.S.C. 552a(e)(7). The require-
ment to maintain in a system of
records no record describing how any
individual exercises rights guaranteed
by the First Amendment of the Con-
stitution of the United States unless
expressly authorized by statute or by
the individual about whom the record
is maintained or unless pertinent to
and within the scope of an authorized
law enforcement activity.

(b) 5§ U.S.C. 552a(b). The requirement
that no agency shall disclose any
record which is contained in a system
of records by any means of communica-
tion to any person or to another agen-
cy, except pursuant to a written re-
quest by, or with the prior written con-
sent of, the individual to whom the
record pertains, except under certain
limited conditions specified in sub-
sections (b)(1) through (b)(12) of the
Privacy Act.

(c) 5 U.S.C. 552a(e)(1). The require-
ment for an agency to maintain in its
systems of records only such informa-
tion about an individual as is relevant
and necessary to accomplish a purpose
of the agency required to be accom-
plished by statute or by Executive
order.

() & U.S.C. b552a(e)(2). The require-
ment to collect information to the
greatest extent practicable directly

§2606.106

from the subject individual when the
information may result in adverse de-
terminations about an individual’s
rights, benefits, and privileges under
Federal programs.

(e) 5 U.S.C. 552a(e)(3). The require-
ment to inform each individual asked
to supply information to be maintained
in a system of records the authority
which authorizes the solicitation of the
information and whether disclosure of
such information is mandatory or vol-
untary; the principal purpose or pur-
poses for which the information is in-
tended to be used; the routine uses
which may be made of the information;
and the effects on the individual, if
any, of not providing all or any part of
the requested information.

(f) 5 U.S.C. 552a(b) and (e)(10). The re-
quirement to comply with established
safeguards and procedures to ensure
the security and confidentiality of
records and to protect personal data
from any anticipated threats or haz-
ards to their security or integrity
which could result in substantial harm,
embarrassment, inconvenience, or un-
fairness to an individual on whom in-
formation is maintained in a system of
records.

(g) 5 U.S.C. 552a(c)(1), (c)(2) and (c)(3).
The requirement to maintain an ac-
counting of specified disclosures of per-
sonal information from systems of
records in accordance with established
Office procedures.

(h) 5 U.S.C. b552a(e)(5) and (e)(6). The
requirements to maintain all records in
a system of records which are used by
the agency in making any determina-
tion about an individual with such ac-
curacy, relevance, timeliness, and com-
pleteness as is reasonably necessary to
assure fairness to the individual in the
determination; and to make reasonable
efforts to assure that such records are
accurate, complete, timely, and rel-
evant for agency purposes, prior to dis-
seminating any record about an indi-
vidual to any person other than an
agency (unless the dissemination is re-
quired by the Freedom of Information
Act, 5 U.S.C. 552).

(1) § U.S.C. 552a(d)(1), (d)(2) and (d)(3).
The requirement to permit individuals
to have access to records pertaining to
themselves in accordance with estab-
lished Office procedures and to have an
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opportunity to request that such
records be amended.

(j) 6 U.S.C. 552a(c)(4) and (d)(4). The
requirement to inform any person or
other agency about any correction or
notation of dispute made by the agency
in accordance with subsection (d) of
the Act of any record that has been dis-
closed to the person or agency if an ac-
counting of the disclosure was made;
and, in any disclosure of information
about which an individual has filed a
statement of disagreement, to note
clearly any portion of the record which
is disputed and to provide copies of the
statement (and if the agency deems it
appropriate, copies of a concise state-
ment of the reasons of the agency for
not making the amendments re-
quested) to persons or other agencies
to whom the disputed record has been
disclosed.

(k) 5 U.S.C. 552a(n). The requirement
for an agency not to sell or rent an in-
dividual’s name or address, unless such
action is specifically authorized by
law.

1) 5 U.S.C. 552a(i). The criminal pen-
alties to which an employee may be
subject for failing to comply with cer-
tain provisions of the Privacy Act.

Subpart B—Access to Records
and Accounting of Disclosures

§2606.201 Requests for access.

(a) Records in an OGE Governmentwide
system of records. An individual request-
ing access to records pertaining to him
in an OGE Governmentwide system of
records should submit a written re-
quest, which includes the words ‘‘Pri-
vacy Act Request’” on both the enve-
lope and at the top of the request let-
ter, to the appropriate system manager
as follows:

(1) Records filed directly with OGE by
non-OGE employees: The Deputy Direc-
tor, Office of Agency Programs, Office
of Government Ethics, Suite 500, 1201
New York Avenue, NW., Washington,
DC 20005-3917;

(2) Records filed with a Designated
Agency Ethics Official (DAEO) or the
head of a department or agency: The
DAEO at the department or agency
concerned; or

(3) Records filed with the Federal Elec-
tion Commission by candidates for Presi-
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dent or Vice President: The General
Counsel, Office of General Counsel,
Federal Election Commission, 999 E
Street, NW., Washington, DC 20463.

(b) Records in an OGE Internal System
of Records. An individual requesting ac-
cess to records pertaining to him in an
OGE internal system of records should
submit a written request, which in-
cludes the words ‘‘Privacy Act Re-
quest’ on both the envelope and at the
top of the request letter, to the Deputy
Director, Office of Administration and
Information Management, Office of
Government Ethics, Suite 500, 1201 New
York Avenue, NW., Washington, DC
20005-3917.

(c) Content of request. (1) A request
should contain a specific reference to
the OGE system of records from which
access to the records is sought. Notices
of OGE systems of records subject to
the Privacy Act are published in the
FEDERAL REGISTER, and copies of the
notices are available on OGE’s Web site
at http:/www.usoge.gov, or upon request
from OGE’s Office of General Counsel
and Legal Policy. A biennial compila-
tion of such notices also is made avail-
able online and published by the Office
of Federal Register at the GPO Access
Web  site (hitp://www.access.gpo.gov/
su__docs/aces/PrivacyAct.shtml) in ac-
cordance with 5 U.S.C. 552a(f) of the
Act.

(2) If the written inquiry does not
refer to a specific system of records, it
should include other information that
will assist in the identification of the
records for which access is being re-
quested. Such information may in-
clude, for example, the individual’s full
name (including her maiden name, if
pertinent), dates of employment, social
security number (if any records in the
system include this identifier), current
or last place and date of Federal em-
ployment. If the request for access fol-
lows a prior request to determine if an
individual is the subject of a record,
the same identifying information need
not be included in the request for ac-
cess if a reference is made to that prior
correspondence, or a copy of the re-
sponse to that request is attached.

(3) The request should state whether
the requester wants a copy of the
record, or wants to examine the record
in person.
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§2606.202 OGE or other agency action
on requests.

A response to a request for access
should include the following:

(a) A statement that there is a record
or records as requested or a statement
that there is not a record in the system
of records;

(b) The method of access (if a copy of
all the records requested is not pro-
vided with the response);

(c) The amount of any fees to be
charged for copies of records under
§2606.206 of this part or other agencies’
Privacy Act regulations as referenced
in that section;

(d) The name, title, and telephone
number of the official having oper-
ational control over the record; and

(e) If the request is denied in whole
or in part, or no record is found in the
system, a statement of the reasons for
the denial, or a statement that no
record has been found, and notice of
the procedures for appealing the denial
or no record finding.

§2606.203 Granting access.

(a) The methods for allowing access
to records, when such access has been
granted by OGE or the other agency
concerned are:

(1) Examination in person in a des-
ignated office during the hours speci-
fied by OGE or the other agency;

(2) Providing photocopies of the
records; or

(3) Transfer of records at the option
of OGE or the other agency to another
more convenient Federal facility.

(b) When a requester has not indi-
cated whether he wants a copy of the
record, or wants to examine the record
in person, the appropriate system man-
ager may choose the means of granting
access. However, the means chosen
should not unduly impede the data sub-
ject’s right of access. A data subject
may elect to receive a copy of the
records after having examined them.

(c) Generally, OGE or the other agen-
cy concerned will not furnish certified
copies of records. When copies are to be
furnished, they may be provided as de-
termined by OGE or the other agency
concerned.

(d) When the data subject seeks to
obtain original documentation, the Of-
fice and the other agencies concerned

§2606.203

reserve the right to limit the request
to copies of the original records. Origi-
nal records should be made available
for review only in the presence of the
appropriate system manager or his des-
ignee.

NOTE TO PARAGRAPH (d) OF §2606.203: Sec-
tion 2071(a) of title 18 of the United States
Code makes it a crime to conceal, remove,
mutilate, obliterate, or destroy any record
filed in a public office, or to attempt to do
S0.

(e) Identification requirements—(1) Ac-
cess granted in person—(i) Current or
former employees. Current or former em-
ployees requesting access to records
pertaining to them in a system of
records may, in addition to the other
requirements of this section, and at the
sole discretion of the official having
operational control over the record,
have their identity verified by visual
observation. If the current or former
employee cannot be so identified by
the official having operational control
over the records, adequate identifica-
tion documentation will be required,
e.g., an employee identification card,
driver’s license, passport, or other offi-
cially issued document with a picture
of the person requesting access.

(ii) Other than current or former em-
ployees. Individuals other than current
or former employees requesting access
to records pertaining to them in a sys-
tem of records must produce adequate
identification documentation prior to
being granted access. The extent of the
identification documentation required
will depend on the type of records to be
accessed. In most cases, identification
verification will be accomplished by
the presentation of two forms of identi-
fication with a picture of the person re-
questing access (such as a driver’s li-
cense and passport). Any additional re-
quirements are specified in the system
notices published pursuant to sub-
section (e)(4) of the Act.

(2) Access granted by mail. For records
to be accessed by mail, the appropriate
system manager shall, to the extent
possible, establish identity by a com-
parison of signatures in situations
where the data in the record is not so
sensitive that wunauthorized access
could cause harm or embarrassment to
the individual to whom they pertain.
No identification documentation will
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be required for the disclosure to the
data subject of information required to
be made available to the public by 5
U.S.C. 552, the Freedom of Information
Act. When, in the opinion of the sys-
tem manager, the granting of access
through the mail could reasonably be
expected to result in harm or embar-
rassment if disclosed to a person other
than the individual to whom the record
pertains, a notarized statement of iden-
tity or some similar assurance of iden-
tity may be required.

(3) Unavailabdility of identification doc-
umentation. If an individual is unable to
produce adequate identification docu-
mentation, the individual will be re-
quired to sign a statement asserting
identity and acknowledging that know-
ingly or willfully seeking or obtaining
access to records about another person
under false pretenses may result in a
criminal fine of up to $5,000 under sub-
section (1)(3) of the Act. In addition, de-
pending upon the sensitivity of the
records sought to be accessed, the ap-
propriate system manager or official
having operational control over the
records may require such further rea-
sonable assurances as may be consid-
ered appropriate, e.g., statements of
other individuals who can attest to the
identity of the data subject. No
verification of identity will be required
of data subjects seeking access to
records which are otherwise available
to any person under 5 U.S.C. 552.

(4) Inadequate identification. If the of-
ficial having operational control over
the records in a system of records de-
termines that an individual seeking ac-
cess has not provided sufficient identi-
fication documentation to permit ac-
cess, the official shall consult with the
appropriate system manager prior to
denying the individual access. When-
ever the system manager determines,
in accordance with the procedures
herein, that access will not be granted,
the response will also include a state-
ment of the procedures to obtain a re-
view of the decision to deny access in
accordance with §2606.205.

(f) Access by the parent of a minor, or
legal guardian. A parent of a minor,
upon presenting suitable personal iden-
tification as otherwise provided under
this section, may access on behalf of
the minor any record pertaining to the
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minor in a system of records. A legal
guardian, upon presentation of docu-
mentation establishing guardianship
and suitable personal identification as
otherwise provided under this section,
may similarly act on behalf of a data
subject declared to be incompetent due
to physical or mental incapacity or age
by a court of competent jurisdiction.
Minors are not precluded from exer-
cising on their own behalf rights given
to them by the Privacy Act.

(g) Accompanying individual. A data
subject requesting access to his records
in a system of records may be accom-
panied by another individual of the
data subject’s choice during the course
of the examination of the record. The
official having operational control of
the record may require the data sub-
ject making the request to submit a
signed statement authorizing the ac-
companying individual’s access to the
record.

(h) Access to medical records. When a
request for access involves medical or
psychological records that the appro-
priate system manager believes re-
quires special handling, the data sub-
ject should be advised that the mate-
rial will be provided only to a physi-
cian designated by the data subject.
Upon receipt of the designation and
upon verification of the physician’s
identity as otherwise provided under
this section, the records will be made
available to the physician, who will
disclose those records to the data sub-
ject.

(i) Exclusion. Nothing in these regula-
tions permits a data subject’s access to
any information compiled in reason-
able anticipation of a civil action or
proceeding (see subsection (d)(5) of the
Act).

(3j) Maximum access. This regulation is
not intended to preclude access by a
data subject to records that are avail-
able to that individual under other
processes, such as the Freedom of In-
formation Act (6 U.S.C. 552) or the
rules of civil or criminal procedure,
provided that the appropriate proce-
dures for requesting access thereunder
are followed.
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§2606.204 Request for review of an ini-
tial denial of access.

(a)(1) A data subject may submit a
written appeal of the decision by OGE
or the other agency to deny an initial
request for access to records or a no
record response.

(i) For records filed directly with
OGE, the appeal must be submitted to
the Director, Office of Government
Ethics, Suite 500, 1201 New York Ave-
nue, NW., Washington, DC 20005-3917.

(ii) For records in OGE’s executive
branch Governmentwide systems of
records that are filed directly with an
agency (including the Federal Election
Commission) other than OGE, the ap-
peal must be submitted to the Privacy
Act access appeals official as specified
in the agency’s own Privacy Act regu-
lations or the respective head of the
agency concerned if it does not have
any Privacy Act regulations.

(2) The words ‘“‘Privacy Act Appeal”
should be included on the envelope and
at the top of the letter of appeal.

(b) The appeal should contain a brief
description of the records involved or
copies of the correspondence from OGE
or the agency in which the initial re-
quest for access was denied. The appeal
should attempt to refute the reasons
given by OGE or the other agency con-
cerned in its decision to deny the ini-
tial request for access or the no record
finding.

§2606.205 Response to a request for
review of an initial denial of access.

(a) If the OGE Director or agency re-
viewing official determines that access
to the records should be granted, the
response will state how access will be
provided if the records are not included
with the response.

(b) Any decision that either partially
or fully affirms the initial decision to
deny access shall inform the requester
of the right to seek judicial review of
the decision in accordance with 5
U.S.C. 552a(g) of the Privacy Act.

§2606.206 Fees.

(a) Fees for records filed with OGE—(1)
Services for which fees will not be
charged:

(i) The search and review time ex-
pended by OGE to produce a record;

§2606.206

(ii) The first copy of the records pro-
vided; or

(iii) The Office of Government Ethics
making the records available to be per-
sonally reviewed by the data subject.

(2) Additional copies of records. When
additional copies of records are re-
quested, an individual may be charged
$.15 per page.

(1) Notice of anticipated fees in excess of
325.00. If the charge for these additional
copies amounts to more than $25.00, the
requester will be notified and payment
of fees may be required before the addi-
tional copies are provided, unless the
requester has indicated in advance his
willingness to pay fees as high as those
anticipated.

(ii) Advance payments. An advance
payment before additional copies of the
records are made will be required if:

(A) The Office estimates or deter-
mines that the total fee to be assessed
under this section is likely to exceed
$250.00. When a determination is made
that the allowable charges are likely to
exceed $250.00, the requester will be no-
tified of the likely cost and will be re-
quired to provide satisfactory assur-
ance of full payment where the re-
quester has a history of prompt pay-
ment of Privacy Act fees, or will be re-
quired to submit an advance payment
of an amount up to the full estimated
charges in the case of requesters with
no history of payment; or

(B) The requester has previously
failed to pay a Privacy Act fee charged
in a timely fashion (i.e., within 30 days
of the date of the billing). In such
cases, the requester may be required to
pay the full amount owed plus any ap-
plicable interest as provided by para-
graph (a)(2)(iii) of this section, and to
make an advance payment of the full
amount of the estimated fee before the
Office begins to process a new request.

(iii) Interest charges. Interest charges
on an unpaid bill may be assessed
starting on the 31st day following the
day on which the billing was sent. In-
terest shall be at the rate prescribed in
31 U.S.C. 3717 and shall accrue from the
date of billing. To collect unpaid bills,
the Office will follow the provisions of
the Debt Collection Act of 1982, as
amended (96 Stat. 1749 et seq.) and the
Debt Collection Improvement Act of
1996 (110 Stat. 1321-358 et seq.), including
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the use of consumer reporting agencies,
collection agencies, and offset.

(iv) Remittance. Remittance should be
made by either a personal check, bank
draft or a money order that is payable
to the Department of the Treasury of
the United States.

(b) Fees for records filed with agencies
other than OGE. An agency shall apply
its own Privacy Act fee schedule for
records in OGE’s executive branch Gov-
ernmentwide systems that are filed di-
rectly with the agency. An agency that
does not have a Privacy Act fee sched-
ule may apply the fee schedule in this
section.

§2606.207 Accounting of disclosures.

(a) The Office of Government Ethics
or the other agency concerned will
maintain an accounting of disclosures
in cases where records about the data
subject are disclosed from OGE’s sys-
tem of records except—

(1) When the disclosure is made pur-
suant to the Freedom of Information
Act, as amended (b U.S.C. 552); or

(2) When the disclosure is made to
those officers and employees of OGE or
the other agency which maintains the
records who have a need for the records
in the performance of their duties.

(b) This accounting of disclosures
will be retained for at least five years
or for the life of the record, whichever
is longer, and will contain the fol-
lowing information:

(1) A brief description of the record
disclosed;

(2) The date, nature, and purpose for
the disclosure; and

(3) The name and address of the indi-
vidual, agency, or other entity to
whom the disclosure is made.

(c) Under sections 102 and 105 of the
Ethics in Government Act, 18 U.S.C.
208(d) and 5 CFR parts 2634 and 2640 of
OGE’s executive branch regulations, a
requester other than the data subject
must submit a signed, written applica-
tion on the OGE Form 201 or agency
equivalent form to inspect or receive
copies of certain records, such as SF
278 Public Financial Disclosure Re-
ports, Certificates of Divestiture, 18
U.S.C. 208(b)(1) and (b)(3) waivers, and
OGE certified qualified blind and diver-
sified trust instruments and other pub-
licly available qualified trust mate-
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rials. The written application requests
the name, occupation and address of
the requester as well as lists the prohi-
bitions on obtaining or using the
records. These applications are used as
the accounting of disclosures for these
records.

(d) Except for the accounting of a dis-
closure made under subsection (b)(7) of
the Privacy Act for a civil or criminal
law enforcement activity that is au-
thorized by law, the accounting of dis-
closures will be made available to the
data subject upon request in accord-
ance with the access procedures of this
part.

Subpart C—Amendment of
Records

§2606.301 Requests to amend records.

(a) Amendment request. A data subject
seeking to amend a record or records
that pertain to him in a system of
records must submit his request in
writing in accordance with the fol-
lowing procedures, unless this require-
ment is waived by the appropriate sys-
tem manager. Records not subject to
the Privacy Act will not be amended in
accordance with these provisions.

(b) Addresses—(1) Records in an OGE
Governmentwide system of records. A re-
quest to amend a record in an OGE
Governmentwide system of records
should be sent to the appropriate sys-
tem manager as follows:

(i) Records filed directly with OGE by
non-OGE employees: The Deputy Direc-
tor, Office of Agency Programs, Office
of Government Ethics, Suite 500, 1201
New York Avenue, NW., Washington,
DC 20005-3917;

(ii) Records filed with a Designated
Agency Ethics Official (DAEO) or the
head of a department or agency: The
DAEO at the department or agency
concerned; or

(iii) Records filed with the Federal Elec-
tion Commission by candidates for Presi-
dent or Vice President: The General
Counsel, Office of General Counsel,
Federal Election Commission, 999 E
Street, NW., Washington, DC 20463.

(2) Records in an OGE internal system
of records. A request to amend a record
in an OGE internal system of records
should include the words ‘‘Privacy Act
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Amendment Request’” on both the en-
velope and at the top of the request let-
ter, and should be sent to the Deputy
Director, Office of Administration and
Information Management, Office of
Government Ethics, Suite 500, 1201 New
York Avenue, NW., Washington, DC
20005-39117.

(c) Contents of request. (1) A request to
amend a record in an OGE Govern-
mentwide system of records or an OGE
internal system of records should in-
clude the words ‘“‘Privacy Act Amend-
ment Request’” on both the envelope
and at the top of the request letter.

(2) The name of the system of records
and a brief description of the record(s)
proposed for amendment must be in-
cluded in any request for amendment.
In the event the request to amend the
record(s) is the result of the data sub-
ject’s having gained access to the
record(s) in accordance with the provi-
sions concerning access to records as
set in subpart B of this part, copies of
previous correspondence between the
requester and OGE or the agency will
serve in lieu of a separate description
of the record.

(3) The exact portion of the record(s)
the data subject seeks to have amended
should be indicated clearly. If possible,
proposed alternative language should
be set forth, or, at a minimum, the rea-
sons why the data subject believes his
record is not accurate, relevant, time-
ly, or complete should be set forth with
enough particularity to permit OGE or
the other agency concerned not only to
understand the data subject’s basis for
the request, but also to make an appro-
priate amendment to the record.

(d) Burden of proof. The data subject
has the burden of proof when seeking
the amendment of a record. The data
subject must furnish sufficient facts to
persuade the appropriate system man-
ager of the inaccuracy, irrelevance, un-
timeliness, or incompleteness of the
record.

(e) Identification requirement. When
the data subject’s identity has been
previously verified pursuant to
§2606.203, further verification of iden-
tity is not required as long as the com-
munication does not suggest a need for
verification. If the data subject’s iden-
tity has not been previously verified,
the appropriate system manager may

§2606.303

require identification validation as de-
scribed in §2606.203.

§2606.302 OGE or other agency action
on requests.

(a) Time limit for acknowledging a re-
quest for amendment. To the extent pos-
sible, OGE or the other agency con-
cerned will acknowledge receipt of a
request to amend a record or records
within 10 working days.

(b) Initial determination on an amend-
ment request. The decision of OGE or
the other agency in response to a re-
quest for amendment of a record in a
system of records may grant in whole,
or deny any part of the request to
amend the record(s).

(1) If OGE or the other agency con-
cerned grants the request, the appro-
priate system manager will amend the
record(s) and provide a copy of the
amended record(s) to the data subject.
Where an accounting of disclosure has
been maintained, the system manager
shall advise all previous recipients of
the record that an amendment has
been made and give the substance of
the amendment. Where practicable, the
system manager shall send a copy of
the amended record to previous recipi-
ents.

(2) If OGE or the other agency con-
cerned denies the request in whole or
in part, the reasons for the denial will
be stated in the response letter. In ad-
dition, the response letter will state:

(i) The name and address of the offi-
cial with whom an appeal of the denial
may be lodged; and

(ii) A description of any other proce-
dures which may be required of the
data subject in order to process the ap-
peal.

§2606.303 Request for review of an ini-
tial refusal to amend a record.

(a)(1) A data subject may submit a
written appeal of the initial decision
by OGE or an agency denying a request
to amend a record in an OGE system of
records.

(i) For records which are filed di-
rectly with OGE, the appeal must be
submitted to the Director, Office of
Government Ethics, Suite 500, 1201 New
York Avenue, NW., Washington, DC
20005-3917.
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(ii) For records which are filed di-
rectly with an agency (including the
Federal Election Commission) other
than OGE, the appeal must be sub-
mitted to the Privacy Act amendments
appeals official as specified in the
agency’s own Privacy Act regulations,
or to the respective head of the agency
concerned if it does not have Privacy
Act regulations.

(2) The words ‘“‘Privacy Act Appeal”
should be included on the envelope and
at the top of the letter of the appeal.

(b) The request for review should con-
tain a brief description of the record(s)
involved or copies of the correspond-
ence from OGE or the agency in which
the request to amend was denied, and
the reasons why the data subject be-
lieves that the disputed information
should be amended.

§2606.304 Response to a request for
review of an initial refusal to
amend; disagreement statements.

(a) The OGE Director or agency re-
viewing official should make a final de-
termination in writing not later than
30 days from the date the appeal was
received. The 30-day period may be ex-
tended for good cause. Notice of the ex-
tension and the reasons therefor will be
sent to the data subject within the 30-
day period.

(b) If the OGE Director or agency re-
viewing official determines that the
record(s) should be amended in accord-
ance with the data subject’s request,
the OGE Director or agency reviewing
official will take the necessary steps to
advise the data subject, and to direct
the appropriate system manager:

(1) To amend the record(s), and

(2) To notify previous recipients of
the record(s) for which there is an ac-
counting of disclosure that the
record(s) have been amended.

(c) If the appeal decision does not
grant in full the request for amend-
ment, the decision letter will notify
the data subject that he may:

(1) Obtain judicial review of the deci-
sion in accordance with the terms of
the Privacy Act at 5 U.S.C. 552a(g); and

(2) File a statement setting forth his
reasons for disagreeing with the deci-
sion.

(d)(1) A data subject’s disagreement
statement must be concise. The appro-
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priate system manager has the author-
ity to determine the ‘‘conciseness’ of
the statement, taking into account the
scope of the disagreement and the com-
plexity of the issues.

(2) In any disclosure of information
about which an individual has filed a
statement of disagreement, the appro-
priate system manager will clearly
note any disputed portion(s) of the
record(s) and will provide a copy of the
statement to persons or other agencies
to whom the disputed record or records
has been disclosed and for whom an ac-
counting of disclosure has been main-
tained. A concise statement of the rea-
sons for not making the amendments
requested may also be provided.

PART 2608—TESTIMONY BY OGE
EMPLOYEES RELATING TO OFFI-
CIAL INFORMATION AND PRO-
DUCTION OF OFFICIAL RECORDS
IN LEGAL PROCEEDINGS

Subpart A—General Provisions

Sec.

2608.101 Scope and purpose.
2608.102 Applicability.
2608.103 Definitions.

Subpart B—Requests for Testimony and
Production of Documents

2608.201 General prohibition.

2608.202 Factors OGE will consider.

2608.203 Filing requirements for demands or
requests for documents or testimony.

2608.204 Service of subpoenas or requests.

2608.205 Processing demands or requests.

2608.206 Final determination.

2608.207 Restrictions that apply to testi-
mony.

2608.208 Restrictions that apply to released
records.

2608.209 Procedure when a decision is not
made prior to the time a response is re-
quired.

2608.210 Procedure in the event of an ad-
verse ruling.

Subpart C—Schedule of Fees
2608.301 Fees.

Subpart D—Penalties

2608.401 Penalties.

AUTHORITY: 5 U.S.C. App. (Sec. 401, Ethics
in Government Act of 1978); 31 U.S.C. 9701; 44
U.S.C. 3101-3107, 3301-3303a, 3308-3314.
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SOURCE: 67 FR 35710, May 21, 2002, unless
otherwise noted.

Subpart A—General Provisions

§2608.101 Scope and purpose.

(a) This part sets forth policies and
procedures you must follow when you
submit a demand or request to an em-
ployee of the Office of Government
Ethics (OGE) to produce official
records and information, or provide
testimony relating to official informa-
tion, in connection with a legal pro-
ceeding. You must comply with these
requirements when you request the re-
lease or disclosure of official records
and information.

(b) The Office of Government Ethics
intends these provisions to:

(1) Promote economy and efficiency
in its programs and operations;

(2) Minimize the possibility of involv-
ing OGE in controversial issues not re-
lated to our functions;

(3) Maintain OGE’s impartiality
among private litigants where OGE is
not a named party; and

(4) Protect sensitive, confidential in-
formation and the deliberative proc-
esses of OGE.

(¢) In providing for these require-
ments, OGE does not waive the sov-
ereign immunity of the United States.

(d) This part provides guidance for
the internal operations of OGE. It does
not create any right or benefit, sub-
stantive or procedural, that a party
may rely upon in any legal proceeding
against the United States.

§2608.102 Applicability.

This part applies to demands and re-
quests to employees for factual or ex-
pert testimony relating to official in-
formation, or for production of official
records or information, in legal pro-
ceedings in which OGE is not a named
party. However, it does not apply to:

(a) Demands upon or requests for an
OGE employee to testify as to facts or
events that are unrelated to his or her
official duties or that are unrelated to
the functions of OGE;

(b) Demands upon or requests for a
former OGE employee to testify as to
matters in which the former employee
was not directly or materially involved
while at the OGE;

§2608.103

(c) Requests for the release of records
under the Freedom of Information Act,
5 U.S.C. 5562, or the Privacy Act, 5
U.S.C. 5b2a; and

(d) Congressional demands and re-
quests for testimony or records.

§2608.103 Definitions.

The following definitions apply to
this part:

Demand means a subpoena, or an
order or other command of a court or
other competent authority, for the pro-
duction, disclosure, or release of
records or for the appearance and testi-
mony of an OGE employee that is
issued in a legal proceeding.

General Counsel means the General
Counsel of OGE or a person to whom
the General Counsel has delegated au-
thority under this part.

Legal proceeding means any matter
before a court of law, administrative
board or tribunal, commission, admin-
istrative law judge, hearing officer, or
other body that conducts a legal or ad-
ministrative proceeding. Legal pro-
ceeding includes all phases of litiga-
tion.

OGE means the U.S. Office of Govern-
ment Ethics.

OGE employee or employee means:

(1)(i) Any current or former officer or
employee of OGE;

(ii) Any other individual hired
through contractual agreement by or
on behalf of OGE or who has performed
or is performing services under such an
agreement for OGE; and

(iii) Any individual who served or is
serving in any consulting or advisory
capacity to OGE, whether formal or in-
formal.

(2) Provided, that this definition does
not include persons who are no longer
employed by OGE and who are retained
or hired as expert witnesses or who
agree to testify about general matters,
matters available to the public, or
matters with which they had no spe-
cific involvement or responsibility dur-
ing their employment with OGE.

Records or official records and informa-
tion mean:

(1) All documents and materials
which are OGE agency records under
the Freedom of Information Act, 5
U.S.C. 552;
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(2) All other documents and mate-
rials contained in OGE files; and

(3) All other information or materials
acquired by an OGE employee in the
performance of his or her official du-
ties or because of his or her official sta-
tus.

Request means any informal request,
by whatever method, for the produc-
tion of records and information or for
testimony which has not been ordered
by a court or other competent author-
ity.

Testimony means any written or oral
statements, including depositions, an-
swers to interrogatories, affidavits,
declarations, interviews, and state-
ments made by an individual in con-
nection with a legal proceeding.

Subpart B—Requests for Testimony
and Production of Documents

§2608.201 General prohibition.

No employee may produce official
records and information or provide any
testimony relating to official informa-
tion in response to a demand or request
without the prior, written approval of
the General Counsel.

§2608.202

The General Counsel, in his or her
sole discretion, may grant an employee
permission to testify on matters relat-
ing to official information, or produce
official records and information, in re-
sponse to a demand or request. Among
the relevant factors that the General
Counsel may consider in making this
decision are whether:

(a) The purposes of this part are met;

(b) Allowing such testimony or pro-
duction of records would be necessary
to prevent a miscarriage of justice;

(c) OGE has an interest in the deci-
sion that may be rendered in the legal
proceeding;

(d) Allowing such testimony or pro-
duction of records would assist or
hinder OGE in performing its statutory
duties or use OGE resources where re-
sponding to the demand or request will
interfere with the ability of OGE em-
ployees to do their work;

(e) Allowing such testimony or pro-
duction of records would be in the best
interest of OGE or the United States;

Factors OGE will consider.
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(f) The records or testimony can be
obtained from other sources;

(g) The demand or request is unduly
burdensome or otherwise inappropriate
under the applicable rules of discovery
or the rules of procedure governing the
case or matter in which the demand or
request arose;

(h) Disclosure would violate a stat-
ute, Executive order or regulation;

(i) Disclosure would reveal confiden-
tial, sensitive, or privileged informa-
tion, trade secrets or similar, confiden-
tial commercial or financial informa-
tion, otherwise protected information,
or information which would otherwise
be inappropriate for release;

(j) Disclosure would impede or inter-
fere with an ongoing law enforcement
investigation or proceedings, or com-
promise constitutional rights;

(k) Disclosure would result in OGE
appearing to favor one litigant over an-
other;

(1) Disclosure relates to documents
that were produced by another agency;

(m) A substantial Government inter-
est is implicated;

(n) The demand or request is within
the authority of the party making it;
and

(0) The demand or request is suffi-
ciently specific to be answered.

§2608.203 Filing requirements for de-
mands or requests for documents or
testimony.

You must comply with the following
requirements whenever you issue de-
mands or requests to an OGE employee
for official records and information or
testimony:

(a) Your request must be in writing
and must be submitted to the General
Counsel. If you serve a subpoena on
OGE or an OGE employee before sub-
mitting a written request and receiving
a final determination, OGE will oppose
the subpoena on grounds that your re-
quest was not submitted in accordance
with this subpart.

(b) Your written request must con-
tain the following information:

(1) The caption of the legal pro-
ceeding, docket number, and name and
address of the court or other authority
involved;
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(2) A copy of the complaint or equiva-
lent document setting forth the asser-
tions in the case and any other plead-
ing or document necessary to show rel-
evance;

(3) A list of categories of records
sought, a detailed description of how
the information sought is relevant to
the issues in the legal proceeding, and
a specific description of the substance
of the testimony or records sought;

(4) A statement as to how the need
for the information outweighs the need
to maintain any confidentiality of the
information and outweighs the burden
on OGE to produce the records or pro-
vide testimony;

(5) A statement indicating that the
information sought is not available
from another source, from other per-
sons or entities, or from the testimony
of someone other than an OGE em-
ployee, such as a retained expert;

(6) If testimony is requested, the in-
tended use of the testimony, a general
summary of the desired testimony, and
a showing that no document could be
provided and used in lieu of testimony;

(7) A description of all prior deci-
sions, orders, or pending motions in the
case that bear upon the relevance of
the requested records or testimony;

(8) The name, address, and telephone
number of counsel to each party in the
case; and

(9) An estimate of the amount of
time that the requester and other par-
ties will require with each OGE em-
ployee for time spent by the employee
to prepare for testimony, in travel, and
for attendance in the legal proceeding.

(c) The Office of Government Ethics
reserves the right to require additional
information to complete your request
where appropriate.

(d) Your request should be submitted
at least 45 days before the date that
records or testimony is required. Re-
quests submitted in less than 45 days
before records or testimony is required
must be accompanied by a written ex-
planation stating the reasons for the
late request and the reasons for expe-
dited processing.

(e) Failure to cooperate in good faith
to enable the General Counsel to make
an informed decision may serve as the
basis for a determination not to com-
ply with your request.

§2608.207

§2608.204 Service of subpoenas or re-
quests.

Subpoenas or requests for official
records or information or testimony
must be served on the General Counsel,
Office of Government Ethics, Suite 500,
1201 New York Avenue, NW., Wash-
ington, DC 20005-3917.

§2608.205
quests.

Processing demands or re-

(a) After service of a demand or re-
quest to testify, the General Counsel
will review the demand or request and,
in accordance with the provisions of
this subpart, determine whether, or
under what conditions, to authorize
the employee to testify on matters re-
lating to official information and/or
produce official records and informa-
tion.

(b) The Office of Government Ethics
will process requests in the order in
which they are received. Absent exi-
gent or unusual circumstances, OGE
will respond within 45 days from the
date that we receive it. The time for
response will depend upon the scope of
the request.

(c) The General Counsel may grant a
waiver of any procedure described by
this subpart where a waiver is consid-
ered necessary to promote a significant
interest of OGE or the United States or
for other good cause.

§2608.206 Final determination.

The General Counsel makes the final
determination on demands and re-
quests to employees for production of
official records and information or tes-
timony. All final determinations are
within the sole discretion of the Gen-
eral Counsel. The General Counsel will
notify the requester and the court or
other authority of the final determina-
tion, the reasons for the grant or de-
nial of the demand or request, and any
conditions that the General Counsel
may impose on the release of records or
information, or on the testimony of an
OGE employee.

§2608.207 Restrictions that apply to
testimony.

(a) The General Counsel may impose
conditions or restrictions on the testi-
mony of OGE employees including, for
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example, limiting the areas of testi-
mony or requiring the requester and
other parties to the legal proceeding to
agree that the transcript of the testi-
mony will be kept under seal or will
only be used or made available in the
particular legal proceeding for which
testimony was requested. The General
Counsel may also require a copy of the
transcript of testimony at the request-
er’s expense.

(b) The Office of Government Ethics
may offer the employee’s written dec-
laration in lieu of testimony.

(c) If authorized to testify pursuant
to this part, an employee may testify
as to facts within his or her personal
knowledge, but, unless specifically au-
thorized to do so by the General Coun-
sel, the employee shall not:

(1) Disclose confidential or privileged
information; or

(2) For a current OGE employee, tes-
tify as an expert or opinion witness
with regard to any matter arising out
of the employee’s official duties or the
functions of OGE unless testimony is
being given on behalf of the United
States (see also §2635.805 of this chap-
ter).

§2608.208 Restrictions that apply to
released records.

(a) The General Counsel may impose
conditions or restrictions on the re-
lease of official records and informa-
tion, including the requirement that
parties to the proceeding obtain a pro-
tective order or execute a confiden-
tiality agreement to limit access and
any further disclosure. The terms of
the protective order or of a confiden-
tiality agreement must be acceptable
to the General Counsel. In cases where
protective orders or confidentiality
agreements have already been exe-
cuted, OGE may condition the release
of official records and information on
an amendment to the existing protec-
tive order or confidentiality agree-
ment.

(b) If the General Counsel so deter-
mines, original OGE records may be
presented for examination in response
to a demand or request, but they are
not to be presented as evidence or oth-
erwise used in a manner by which they
could lose their identity as official
OGE records, nor are they to be
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marked or altered. In lieu of the origi-
nal records, certified copies will be pre-
sented for evidentiary purposes (see 28
U.S.C. 1733).

§2608.209 Procedure when a decision
is not made prior to the time a re-
sponse is required.

If a response to a demand or request
is required before the General Counsel
can make the determination referred
to in §2608.201, the General Counsel,
when necessary, will provide the court
or other competent authority with a
copy of this part, inform the court or
other competent authority that the de-
mand or request is being reviewed, and
seek a stay of the demand or request
pending a final determination.

§2608.210 Procedure in the event of an
adverse ruling.

If the court or other competent au-
thority fails to stay the demand or re-
quest, the employee upon whom the de-
mand or request is made, unless other-
wise advised by the General Counsel,
will appear at the stated time and
place, produce a copy of this part, state
that the employee has been advised by
counsel not to provide the requested
testimony or produce documents, and
respectfully decline to comply with the
demand or request, citing United States
ex rel. Touhy v. Ragen, 340 U.S. 462
(1951). A written response may be of-
fered to a request, or to a demand, if
permitted by the court or other com-
petent authority.

Subpart C—Schedule of Fees

§2608.301 Fees.

(a) Generally. The General Counsel
may condition the production of
records or appearance for testimony
upon advance payment of a reasonable
estimate of the costs to OGE.

(b) Fees for records. Fees for producing
records will include fees for searching,
reviewing, and duplicating records,
costs of attorney time spent in review-
ing the demand or request, and ex-
penses generated by materials and
equipment used to search for, produce,
and copy the responsive information.
Costs for employee time will be cal-
culated on the basis of the hourly pay
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of the employee (including all pay, al-
lowance, and benefits). Fees for dupli-
cation will be the same as those
charged by OGE in its Freedom of In-
formation Act and Ethics in Govern-
ment Act fee regulations at 56 CFR part
2604, subparts E and G.

(c) Witness fees. Fees for attendance
by a witness will include fees, expenses,
and allowances prescribed by the
court’s rules. If no such fees are pre-
scribed, witness fees will be determined
based upon the rule of the Federal dis-
trict court closest to the location
where the witness will appear. Such
fees will include cost of time spent by
the witness to prepare for testimony,
in travel, and for attendance in the
legal proceeding.

(d) Payment of fees. You must pay
witness fees for current OGE employees
and any records certification fees by
submitting to the General Counsel a
check or money order for the appro-
priate amount made payable to the
Treasury of the United States. In the
case of testimony by former OGE em-
ployees, you must pay applicable fees
directly to the former employee in ac-
cordance with 28 U.S.C. 1821 or other
applicable statutes.

(e) Certification (authentication) of
copies of records. The Office of Govern-
ment Ethics may certify that records
are true copies in order to facilitate
their use as evidence. If you seek cer-
tification, you must request certified
copies from OGE at least 45 days before
the date they will be needed. The re-
quest should be sent to the General
Counsel. You will be charged a certifi-
cation fee of $15.00 for each document
certified.

(f) Waiver or reduction of fees. The
General Counsel, in his or her sole dis-
cretion, may, upon a showing of rea-
sonable cause, waive or reduce any fees
in connection with the testimony, pro-
duction, or certification of records.

(g) De minimis fees. Fees will not be
assessed if the total charge would be
$10.00 or less.

Subpart D—Penalties

§2608.401 Penalties.

(a) An employee who discloses offi-
cial records or information or gives
testimony relating to official informa-

Pt. 2610

tion, except as expressly authorized by
OGE or as ordered by a Federal court
after OGE has had the opportunity to
be heard, may face the penalties pro-
vided in 18 U.S.C. 641 and other applica-
ble laws. Additionally, former OGE em-
ployees are subject to the restrictions
and penalties of 18 U.S.C. 207 and 216.
(b) A current OGE employee who tes-
tifies or produces official records and
information in violation of this part
shall be subject to disciplinary action.

PART 2610—IMPLEMENTATION OF
THE EQUAL ACCESS TO JUSTICE
ACT

Subpart A—General Provisions

Sec.

2610.101
2610.102
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§2610.101

Subpart A—General Provisions

§2610.101 Definitions.

(a) Act means the Equal Access to
Justice Act, 5 U.S.C. 504, as amended.

(b) Adjudicative officer means the offi-
cial, without regard to whether the of-
ficial is designated as a hearing exam-
iner, administrative law judge, admin-
istrative judge, or otherwise, who pre-
sided at the adversary adjudication.

(c) Adversary adjudication means:

(1) An adjudication under 5 U.S.C. 554
in which the position of the United
States is represented by counsel or oth-
erwise, but not including an adjudica-
tion for the purpose of establishing or
fixing a rate or for the purpose of
granting or renewing a license; and

(2) An appeal of a decision of a con-
tracting officer made pursuant to sec-
tion 6 of the Contracts Disputes Act of
1978 (41 U.S.C. 605) as provided in sec-
tion 8 of that statute (41 U.S.C. 607).

(d) Agency counsel means:

(1) When the position of the Office is
being represented, the attorney or at-
torneys designated by the Office’s Gen-
eral Counsel to represent the Office in
a proceeding covered by this part; and

(2) When the position of another
agency of the United States is being
represented, the representative or rep-
resentatives as designated by that
agency.

(e) Office means the United States Of-
fice of Government Ethics, or the orga-
nizational unit within the Office re-
sponsible for conducting an adversary
adjudication subject to this part.

(f) Proceeding means an adversary ad-
judication as defined above.

(g) Director means the Director of the
United States Office of Government
Ethics.

§2610.102

The Act provides for the award of at-
torney fees and other expenses to eligi-
ble individuals and entities who are
parties to certain administrative pro-
ceedings (‘‘adversary adjudications’’)
before the Office of Government Eth-
ics. An eligible party may receive an
award when it prevails over the Office,
unless the Office’s position in the pro-
ceeding was substantially justified or
special circumstances make an award
unjust. An eligible party may also re-

Purpose.

5 CFR Ch. XVI (1-1-16 Edition)

ceive an award when the demand of the
Office is substantially in excess of the
decision in the adversary adjudication
and is unreasonable when compared
with such decision, under the facts and
circumstances of the case, unless the
party has committed a willful viola-
tion of law or otherwise acted in bad
faith or special circumstances make an
award unjust. The rules in this part de-
scribe the parties eligible for awards
and the proceedings that are covered.
They also explain how to apply for
awards, and the procedures and stand-
ards that the Office will use to make
them.

[67 FR 33268, July 28, 1992, as amended at 63
FR 13116, Mar. 18, 1998]

§2610.103 When the Act applies.

The Act applies to any adversary ad-
judication pending or commenced be-
fore the Office of Government Ethics
on or after October 1, 1989, which is the
date the Office became a separate exec-
utive agency. Prior to October 1, 1989,
the Office was part of the Office of Per-
sonnel Management. Any adversary ad-
judication pending or commenced be-
fore October 1, 1989, and not finally dis-
posed of by that date, is governed by
the rules and policies implementing
the Equal Access to Justice Act as
adopted by the Office of Personnel
Management.

§2610.104 Proceedings covered.

(a) This part applies to adversary ad-
ministrative adjudications conducted
by the Office of Government Ethics.
When all other conditions in the Act
and in these rules are met, the types of
proceedings to which this part applies
are adversary administrative adjudica-
tions conducted by the Office under:

(1) The Debt Collection Act of 1982, 5
U.S.C. 5514;

(2) The Contract Disputes Act of 1978,
41 U.S.C. 605, 607;

(3) The Ethics in Government Act of
1978, section 402(f)(2), 5 U.S.C. app., and
subpart E of part 2638 of this chapter.

(b) The Office’s failure to identify a
type of proceeding as an adversary ad-
judication shall not preclude the filing
of an application by a party who be-
lieves the proceeding is covered by the
Act; whether the proceeding is covered
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will then be an issue for resolution in
the proceedings on the application.

(c) If a proceeding includes both mat-
ters covered by the Act and matters
specifically excluded from coverage,
any award made will include only fees
and expenses related to covered mat-
ters.

§2610.105

(a) To be eligible for an award of at-
torney fees and other expenses under
the Act, the applicant must be a party
to the adversary adjudication for which
it seeks an award. The term ‘‘party’’ is
defined in 5 U.S.C. 551(3). The applicant
must show that it meets all conditions
of eligibility set out in this subpart
and in subpart B of this part.

(b) The types of eligible applicants
are as follows:

(1) An individual with a net worth of
not more than $2,000,000;

(2) The sole owner of an unincor-
porated business who has a net worth
of not more than $7,000,000, including
both personal and business interests,
and not more than 500 employees;

(3) A charitable or other tax-exempt
organization described in section
501(c)(3) of the Internal Revenue Code,
26 U.S.C. 501(c)(3), with not more than
500 employees;

(4) A cooperative association as de-
fined in section 15(a) of the Agricul-
tural Marketing Act, 12 U.S.C. 1141j(a),
with not more than 500 employees;

(6) Any other partnership, corpora-
tion, association, unit of local govern-
ment, or organization with a net worth
of not more than $7,000,000 and not
more than 500 employees; and

(6) For purposes of §2610.106(b), a
small entity as defined in 5 U.S.C. 601.

(c) For the purpose of eligibility, the
net worth and number of employees of
an applicant shall be determined as of
the date the underlying proceeding was
initiated. For appeals of decisions of
contracting officers made pursuant to
section 6 of the Contracts Disputes Act
of 1978, the net worth and number of
employees of an applicant shall be de-
termined as of the date the applicant
filed its appeal under 41 U.S.C. 606.

(d) An applicant who owns an unin-
corporated business will be considered
as an ‘“‘individual” rather than a ‘‘sole
owner of an unincorporated business”

Eligibility of applicants.

§2610.106

if the issues on which the applicant
prevails are related primarily to per-
sonal interests rather than to business
interests.

(e) The employees of an applicant in-
clude all persons who regularly per-
form services for remuneration for the
applicant, under the applicant’s direc-
tion and control. Part-time employees
shall be included on a proportional
basis.

(f) The net worth and number of em-
ployees of the applicant and all of its
affiliates shall be aggregated to deter-
mine eligibility. An individual, cor-
poration or other entity that directly
or indirectly controls or owns a major-
ity of the voting shares or other inter-
ests of the applicant, or any corpora-
tion or other entity of which the appli-
cant directly or indirectly owns or con-
trols a majority of the voting shares or
other interest, will be considered an af-
filiate for purposes of this part, unless
the adjudicative officer determines
that such treatment would be unjust
and contrary to the purposes of the Act
in light of the actual relationship be-
tween the affiliated entities. In addi-
tion, the adjudicative officer may de-
termine that financial relationships of
the applicant other than those de-
scribed in this paragraph constitute
special circumstances that would make
an award unjust.

(g) An applicant that participates in
a proceeding primarily on behalf of one
or more other persons or entities that
would be ineligible is not itself eligible
for an award.

[67 FR 33268, July 28, 1992, as amended at 63
FR 13116, Mar. 18, 1998]

§2610.106 Standards for awards.

(a) A prevailing applicant may re-
ceive an award for fees and expenses in-
curred in connection with a proceeding
or in a significant and discrete sub-
stantive portion of the proceeding, un-
less the position of the Office was sub-
stantially justified. The position of the
Office includes, in addition to the posi-
tion taken by the Office in the adver-
sary adjudication, the action or failure
to act by the Office upon which the ad-
versary adjudication is based. The bur-
den of proof that an award should not
be made to an eligible prevailing appli-
cant because the Office’s position was
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substantially justified is on the Office.
No presumption arises that the Office’s
position was not substantially justified
simply because the Office did not pre-
vail.

(b) If, in a proceeding arising from an
Office action to enforce an applicant’s
compliance with a statutory or regu-
latory requirement, the demand of the
Office is substantially in excess of the
decision in the proceeding and is unrea-
sonable when compared with that deci-
sion under the facts and circumstances
of the case, the applicant shall be
awarded the fees and other expenses re-
lated to defending against the exces-
sive demand, unless the applicant has
committed a willful violation of law or
otherwise acted in bad faith or special
circumstances make an award unjust.
The burden of proof that the demand of
the Office is substantially in excess of
the decision and is unreasonable when
compared with such decision is on the
applicant. As used in this paragraph,
“demand” means the express demand
of the Office which led to the adversary
adjudication, but it does not include a
recitation by the Office of the max-
imum statutory penalty in the admin-
istrative complaint, or elsewhere when
accompanied by an express demand for
a lesser amount. Fees and expenses
awarded under this paragraph shall be
paid only as a consequence of appro-
priations provided in advance.

(c) Awards for fees and expenses in-
curred before the date on which a pro-
ceeding was initiated will be made only
if the applicant can demonstrate that
they were reasonably incurred in prep-
aration for the proceeding.

(d) An award under this part will be
reduced or denied if the Office’s posi-
tion was substantially justified in law
and fact, if the applicant has unduly or
unreasonably protracted the pro-
ceeding, if the applicant has falsified
the application (including documenta-
tion) or net worth exhibit, or if special
circumstances make the award unjust.

[67 FR 33268, July 28, 1992, as amended at 60
FR 38666, July 28, 1995; 63 FR 13116, Mar. 18,
1998]

§2610.107 Allowable
penses.

(a) Awards will be based on rates cus-
tomarily charged by persons engaged

fees and ex-
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in the business of acting as attorneys,
agents and expert witnesses, even if the
services were made available without
charge or at reduced rate to the appli-
cant.

(b) Except as provided in §2610.108, no
award for the fee of an attorney or
agent under these rules may exceed
$125.00 per hour. No award to com-
pensate an expert witness may exceed
the highest rate at which the Office
pays expert witnesses. However, an
award may also include the reasonable
expenses of the attorney, agency, or
witness as a separate item, if the attor-

ney, agent or witness ordinarily
charges clients separately for such ex-
penses.

(c) In determining the reasonableness
of the fee sought for an attorney, agent
or expert witness, the adjudicative offi-
cer shall consider the following:

(1) If the attorney, agent or witness
is in private practice, his or her cus-
tomary fees for similar services, or, if
an employee of the applicant, the fully
allocated costs of the services;

(2) The prevailing rate for similar
services in the community in which the
attor